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Abstract

The thesis proposes a different approach to parent-child and conjugal relationships in the
Civil Code of Québec, an expanded understanding of what is ‘familial’, the removal of the book
‘The Family’, and many more elements for a radical, yet simple and in line with civilian
principles, theory of relationships of economic and emotional interdependency. It argues the
Code should concentrate on relationships of economic and emotional interdependency,
irrespective of their form or of their fulfilment of formalities. Their content and qualities should
be law’s object, hence allowing for a functional account of families and personal lives. It builds
upon Justice Abella’s hint in her dissenting opinion in (Quebec) Attorney General v A: “the
history of modern family law demonstrates, fairness requires that we look at the content of the
relationship’s social package, not at how it is wrapped”.! These explorations will hopefully put
in perspective current debates about the ways in which Quebec family law should be reformed

yet another time.

t Quebec (Attorney General) v A, [2013] 1 SCR 61 para 285.
i
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Chapter 1

1 Introduction

Family life is full of codes including, for example, codes of conduct, codes of morals or

codes of beliefs. Codes are defined in many ways. They can represent “conventionalized set of

252

principles, rules, or expectations™“ or “set of principles that are accepted and used by society or a

particular group of people”.® Codes, may be perceived as anchored in truth — moral truths, legal
truths, social truths, religious truths — but fluctuate according to time, places, legal traditions and
perspectives. They represent ideals, values, and goals, to some extent, ideologies. Families and
family law follow codes, codes seen as more or less binding. Law also knows many codes. In
Quebec civil law, private law is part of a code: the Civil Code of Québec and family law belongs
in the Civil Code. The Civil Code “reflects the vision that a society has of itself, and of what it
wants to be. It covers the life of every citizen, from birth to death. It is the loom on which the
social fabric is woven”.* The Civil Code stands in a particular category in the civilian mind. It is
more than a mere law; it affects the legal identity of the province. Its structure and form send a
message, it expresses what law is and more. Indeed, it contains rules that are virtually

unenforceable, but that carry a strong message about code of conduct, about a vision of the

society.® The Code is a symbol,® it represents Quebec’s droit commun or jus commune.” It

“really has the spirit of a constitution, because it embodies the ideas around which society is

constituted”.® It has been described as an oeuvre de commandement® and a social contract: “the

2 The Free Dictionary, by Farlex s.v. “code”. Online (consulted on January 11, 2017).
3 Cambridge Dictionary, s.v. “code”. Online (consulted on January 11, 2017).

# Gil Rémillard, “Le nouveau Code civil: un véritable contrat social” in Serge Lortie, Nicholas Kasirer & Jean-Guy
Belley, eds, Du Code civil du Québec: contribution a I’histoire immédiate d 'une recodification réussie (Montreal:
Thémis, 2005) 283 at 283 [Lortie, Du Code civil].

5> For example, see, in Book | — Persons, art 260 para 2 CCQ or, in Book Il — The Family, art 597 CCQ.
6 Sylvie Parent, “Le Barreau du Québec et la Réforme du Code civil” in Lortie, Du Code civil, supra note 4 at 433.

" Marie José Longtin, “La Réforme du Code civil: la gestion d’un projet” in Lortie, Du Code civil, supra note 4 at
188.

8 Jean-Carbonniers<Le.Code-civil” in Pierre Nora, ed, Les lieux de mémoire, I1l. La Nation, 2. Le territoire, I’Etat, le
patrimoine (Paris: Gallimard, 1986) at 309.
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legislator intended that the Civil Code of Québec should reflect the social contract of our liberal,
democratic society”.'° The Code is more than normative and as Sylvio Normand has suggested,
“the Civil Code is one of those legislative texts whose importance surpasses the particular norms
that it contains. It holds a symbolic charge that, although weakened, continues to characterize the
law of Quebec”.** The symbolical power is so strong, that sometimes the truthfulness of its
content flirts with truthiness.'? The Civil Code of Québec is the apex of normativity, idealism
and expressionism in law. With such a strong view on what a Code is and stands for, it is
interesting to highlight the trajectory of the private law of the family and its relationship to the
Code, its relationship with the Code, and to put it in historical context. It allows exploring other

codes, ranging from social codes to religious codes to policies, influencing its trajectory.

The Civil Code of Québec is recent in Quebec legal history. In its more or less current
form, it was enacted in 1994 as a result of a process that started in 1955. As part of this process,
the province of Quebec enacted the first book of its future modern civil code — “The Family” —
in the eighties. The thesis focuses on the period from 1955 until now. ‘The Family’ was not
under the former code, the Civil Code of Lower Canada (1866-1994) [“CCLC"], at least not as a
book. Indeed, under the CCLC, family law followed the French Civil Code, a model that has
been described as individualistic,® as it does not take into account the family as a whole or the

family as a group, but rather focuses on individual rights, duties and obligations. The word

‘family” is often absent from civil codes in line with this conception of the family.'* The

% These words are from Paul-André Crépeau.

10 Québec, Ministére de la justice, Commentaires du ministre de la justice, vol 1 (Quebec: Publications du Québec,
1993) at IX.

11 Sylvio Normand, “Le Code civil et I’identité” in Lortie, Du Code civil, supra note 4 at 619.

12 Truthiness was the 2006 word of the year of the Merriam-Webster dictionary. It has been defined in many ways,
one of them being “the quality of seeming or being felt to be true, even if not necessarily true”: English Oxford
Living Dictionary, online: https://en.oxforddictionaries.com/ s.v. truthiness (consulted on January 11, 2017).

13 Ethel Groffier, La famille personne morale. Avantages et inconvénients, Comité du droit des personnes et de la
famille, Office de Révision du Code civil, 1967; Eric Millard, Famille et droit public. Recherches sur la
construction d’un objet juridique (Paris: Librairie générale de droit et de jurisprudence, 1995).

14 Ethel Groffier, La famille personne morale. Avantages et inconvénients, Comité du droit des personnes et de la
famille, Office de Révision du Code civil, 1967, p 41; Jean Pineau & Marie Pratte, La Famille (Montréal: Thémis,
2006) at 1 [Pineau & Pratte].
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emphasis is put upon the individual relationships and their effects between the members of the
family, the family not belonging to law. Under the individualistic conception of the family, law
is less concerned with the family as a group. Concretely, under the CCLC, marriage, filiation,
parental authority were elements of the law of persons and little to no reference was made to the
family as an entity. They affected the status of persons. The marriage contract was in a book
about the acquisition of property. This reading of ‘the family’ sends messages about what family
IS, what is its place in law and how it should be regulated. Marriage came conceptually before
the family and created relationships. Law dealt with these relationships and their effects, the only
valuable relationship being the one flowing from religious marriage. The entity was not relevant
as a whole and marriage modified civil status and property rules. More, for an extended period of
time, the marriage relationships had desirable effects only for husbands who were vested with
new powers over people (wife and children) and property. What is today known as family law
was integrated into other dimensions of private law. It was not about the regulation of the family,

but about the regulation of marriage and its consequences.

The Civil Code of Québec departed — to a certain extent — from this rather thin,
homogeneous and monolithic understanding of the family. The family is now one of the ten
books of the Civil Code. Needless to say, “The Family” is part of a club select; it is part of a few
topics™® deserving a book in the CCQ. But despite this bold move made in the eighties, many
questions remain. Why was the family added as a book? Indeed, is the family a legal entity? A
legal notion? An institution? A mere social phenomenon? What are the foundational principles
and theoretical underpinnings of this ‘new’ discipline, this new book of the Code? Are the titles
of the book consistent with one another? Are they in line with these foundational principles?
What is the general theory underlying family law in the Code? Is family law reform about private
law or is it about social policy? Even if some answers are missing, the book, in its form and
substance, commands an ideal about what a family is and how it interacts with other elements of
life and law. Even if there is a book metaphorically suggesting that all family matters are
encompassed in it, massive parts of family lives are not contemplated in the Code at all. More,

the Code has a very narrow understanding of “The Family”. The Book focuses on formal

15 Other books are about persons, successions, property, obligations, prior claims and hypothecs, evidence,
prescription, publication of rights and private international law.
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conjugal unions (marriage and civil union) and formal relationships to children. As such,
cohabiting spouses and de facto parents, for example, are not part of “The Family”. The code
represents a small portion of the actual regulation of families, sometimes addressing
relationships between family members, other times with third parties or the State. ‘The Family’
of the code is regulated around four themes that can, for now, be summarized as formal unions,
filiation, obligation of support (for people included in the two previous themes) and parental
authority. Can one really say that this is ‘The Family’ in private law? Are these four titles part of
a consistent theory? Do they promote the same goals? Value the same principles? How did
Quebec civil law reach a point where ‘the family’ needed to be included in the Civil Code of

Québec as a book of its own?

While family law rules can be found outside this book® and outside the Code, the Code
nonetheless has considerable symbolic and political meaning. The Code proposes an image of
the family in private law, an image that may or may not coincide with family regulation in
general and experiences of families in particular. It encompasses the core of family regulation
when it comes to the interactions between family members themselves, to the private ordering of
their intimate lives. Despite the intimate and personal nature of these rules, the State attaches

them numerous mandatory effects based on a formalistic view of ‘The Family’.

In 1970, Paul-André Crépeau wrote “[a] une époque ou, dans tous les domaines, les
valeurs sociales et morales sont remises en question, il ne me semble pas inutile de s’interroger
sur I’avenir du droit civil canadien”.” While dated, his statement is still particularly relevant
today; at a time when social and moral values are brought into questions, it does not seem useless
to reflect on the future of Canadian civil law. His preoccupation was whether civil law has tools
to modernize, adapt and meet the needs of a transforming society.*® This thesis is a plea for the
flexibility and adaptability of civil law, in familial matters at a time where it is fair to say, once
again, that family law is in transition. To be flexible, civil law has to be careful to select what it

promotes and how it does it, especially when it comes to family law. Family law is intimately

16 To give only one example, see art 1938 CCQ about the right to maintain occupancy.

17 paul-André Crépeau, “Préface” in Jacques Boucher & André Morel, eds, Livre du Centenaire du Code civil (I).
Le droit dans la vie familiale (Montréal: Les presses du I’Université de Montréal, 1970), X111, XIII.

18 1bid X111, XIV.
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intertwined with values, morality and social transformations. But this does not mean a Code
cannot adapt to changing realities, or that it has to change all the time. The Code can hold
adaptive principles even in a subject as fluctuating as family law. After all, it does so for
property, contracts, and more. The thesis thus explores the transformation of family law in
Quebec in the civil codes. It offers an alternative reading and hopes to demonstrate how family
law rules can be broad, lasting and flexible like the other rules found in the Code. To do so,

jurists need to significantly change their approach to the regulation of ‘families’ in law.

The thesis focuses on ‘family law one™ and codified private law in Quebec. Scholars

have described as ‘family law one’ basically as what would be found in, amongst other things, a

‘modern family law code’.*® For example, family law one includes rules related to marriage,
divorce, parent-child relationships, but excludes immigration law, tax law, youth protection or
social law. It may or may not include successions. The thesis however focuses on a narrower
view of ‘family law one’ labeled ‘family law one™. It is only about the book ‘The Family’ and it
focuses on some of its parts only. It is concerned with the two principal axes of family law:
conjugal relationships and parent-child relationships, and some of their effects. Further, it is
important to keep in mind the Code generally regulates the relations between individuals
themselves. For example, it provides for duties and obligations between spouses, but is not
concerned with benefits or rights third parties grant to spouses based on their status. Quebec is an
ideal locus for the study of family law one: family law is in a Code, it is recent, a lot of its
principles are modern (for example when it comes to non-heterosexual family forms) and it is
bilingual. Quebec is also interesting since the selected period (1955-now) is a pivotal in family
law and private law in general. It has witnessed the introduction of ‘The Family’ to the Civil

Code of Québec concurrently with the passage from one civil code to the other. As such, the

19 See Janet Halley and Kerry Rittich, “Critical Directions in Comparative Law: Genealogies and Contemporary
Studies of Family Law Exceptionalism” (introduction to the special issue on comparative family law) (2010) 58
American Journal of Comparative Law 753 at 761-62: “Family Law 1—FL1—is what you will find in a modern
family law code, course, bar exam, or casebook. It comprises marriage and its alternatives: divorce, parental status,
and parental rights and duties; in some countries it includes inheritance and in others, for interesting reasons, it does
not.[...] explicit family-targeted provisions peppered throughout substantive legal regimes that seem to have no
primary commitment to maintaining the distinctiveness of the family—regimes ranging from tax law to immigration
law to bankruptcy law. We can call that Family Law 2, or FL2. In the still-deeper background would then be Family
Law 3—FL3—the myriad legal regimes that contribute structurally but silently to the ways in which family life is
lived and the household structured, sometimes intentionally, sometimes in ways we could describe as functionally
rational, sometimes in the mode of disparate impact or sheer accident or even perversely”.
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thesis investigates the advent of a book on family law in the Code and its theoretical impacts. In
introducing that book in a time of important social changes, the Legislateur somehow disrupted
the traditional categories of civilian thought and may have created theoretical inconsistencies,

despite best intentions. The Code is now comprised of contradictory theories for “the family” in
the Code and the book bends some elements of the law of persons, obligation, and property to a

point where they are almost broken.

The exploration here is driven by the desire to propose an alternative way to
conceptualize families in the Civil Code of Québec. Can civil law pretend to be concerned only
about ‘the family’ when law in general is faced with a plurality of models for families? Is
families’ law the new option to approach family life or is it too limiting? What makes family law
a different discipline, a different legal subject, a book of the Code? Should it be? Is there an
alternative understanding to the formal approach the Code sets forth for family regulation? Are
the form and the accomplishment of formalities that important to regulate families? There is a
strong emphasis on relationships, their prevalence and their content or qualities. The thesis
narrows in on relationships of economic and emotional interdependency. More precisely, the
study is about the transformations of “the family” on three accounts: the number of possible
familial relationships in the civil codes, the changes in the nature of these relationships and the
fluctuating foundational elements underlying these relationships and their regulation in family
law one™. The content and function of relationships should become law’s object, and these
relationships do not have to be either filial or conjugal. As such, the tale is a tale of
multiplication of possibilities for relationships in the code and the impact the proliferation of

relationships has for codified family law.

Focusing on family in the Code may be limiting, exclusive and normatively charged.
However, it appears to be a privileged way to disrupt and challenge the current regulation of
families in Quebec civil law given the symbolic charge held by the Code. The Code has a
political and symbolical meaning. While focusing on family law one”, the proposed approach is
flexible and abstract enough to include relationships that are not part of the narrow ideal
currently conveyed in the book on ‘The Family’. Keeping this in mind, the first part of this
introduction clarifies the purposes of this thesis and recognizes the significant risks to such a
research program. The second part provides some background on Quebec civil law, assesses the

necessity of conducting this research and situates it in current legal scholarship. It acknowledges
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the rather original standpoint — outside Quebec, in a common law tradition — for the project. It
indicates the methodology underpinning the thesis. The last part of the introduction offers a

roadmap to the thesis, an overview of the three core chapters of the thesis.
1.1 Purposes and Risks

This thesis is a theoretical exploration and an investigation of Quebec’s family law,
aimed at both civilian and non-civilian readers. It is about how family law is constructed in and
by the Civil Code. The general purpose is to explore, question and analyze the transformations of
conjugal and filial relationships, and the evolution of fundamental principles that have, through
time, influenced family law in Quebec in one of its primary systems of governance: the civil
codes. Do these underlying elements make sense today and should Quebec law be informed by
different conceptions? Are they coherent within the architecture of family law? In other words, if
“family law” is a system composed of, to borrow Savatier’s image, organs, should these organs
be animated by the similar fundamental principles? Shouldn’t they be consistent and functioning
together? Does the normative project of family law in the Civil Code of Québec making sense in
today’s context? Does the Code have tools to adapt and evolve? Is it time for family law to take a
break?® from the normative project put forward in the Code and move towards a different
approach, revolving around relationships of economic and emotional interdependency and not on
an outdated idea of what is a family in law? What makes familial relationships different and are
there other relationships meeting these criteria? How could relationships be recoded to belong to
civil law? For family law to adapt and to evolve with time, it is time to approach ‘the family’

differently.

The general purpose of the thesis is thus divided in three specific goals that can be
summarized in three words: history, nature and theory. The first objective is to offer an historical
analysis of the transformations to the Civil Codes in Quebec family law from one Code — the
Civil Code of Lower Canada (1866-1994) — to another — the Civil Code of Québec (1994- now).
More specifically, the period studied ranges from 1955 to 2017 and it focuses on modifications
to the civil codes. The story offered is closer to legislative history or codification history. Why

20 This expression is borrowed from Janet Halley. See Janet Hally, Split Decisions: How and Why to Take a Break
from Feminism (Princeton: Princeton University Press, 2008).
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1955? It marks the date when the reform of the civil code was officially launched, or at least

formally. It is also the period that led to the adoption of a book on “The Family” in the code, and

the time where family law became somewhat an autonomous discipline in Quebec civil law.?
Further, the thesis includes the current propositions for reform and reflects on its promises and
perils. When it is possible, it highlights in which context the transformations occurred. It

showcases possible relationships have multiplied.

The second goal is to question, in light of the historical legislative analysis, the nature of
the relationships in family law, evolution and mutation. The transformation and evolution are
documented following the current structure of family relationships in Quebec civil law. Conjugal
relationships are analyzed first, and then parent-child relationships. Family law relationships
have consistently multiplied. The reasons to include or exclude certain relationships have shifted.
How do relationships regulated in law have transformed and to what extent have they multiplied?
How are the transformations of conjugal and filial ties intertwined? This thesis suggests the
transformations of the conjugal relationships in family law one™ have not completely followed
what has been done when it comes to filial relationships. The evolution of filial ties appears more
advanced than the one of conjugal ties, since formalism has somewhat declined in importance.
More, even if filial relationships appear to be regulated in a more sensitive way, the underlying
principles of filiation in Quebec civil law are contradictory. As such, the book ‘The Family’ in
itself is inconsistent with the other books of the Code and the titles of the book are inconsistent
with one another. An alternative theory or reading of family law one™ is needed. This leads me to

the third specific goal of the thesis.

2L When the new book of the Civil Code arrived, monographs and books on family law started burgeoning: Monique
Ouellette, “Le nouveau droit de la famille et I’adoption” (1982) 13 RGD 109; Jean Pineau, Mariage. Séparation.
Divorce. L état du droit au Québec (Montréal: Les presses de 1'université de Montréal, 1976); Renée Joyal-Poupart,
La famille. Notions élémentaires (Montreal: Thémis, 1973) [Joyal-Poupart]. The number of books devoted to the
subject is considerable considering the recent history and the limited population. Before the enactment of the book,
‘family law’ or rather principles of filiation and marriage were found in general treatises and written by generalists:
PB Mignault, Le droit civil canadien basé sur les 'répétitions écrites sur le Code civil" de Frederic Mourlon avec
revue de la jurisprudence de nos tribunaux (Montréal: C. Théoret, Editeur. Librairie de droit et de jurisprudence,
1895); Gérard Trudel, Traité de droit civil du Québec. Tome premier (Montreal: Wilson & Lafleur, 1942) [Trudel,
Traité]. Pierre Azard & Alain-Frangois Bisson, Droit civil québécois. Tome I. Notions fondamentales. Famille.
Incapacités. (Ottawa: Editions de 1’Université d’Ottawa, 1971) [Azard & Bisson]. Family law now holds many
specialists in Quebec, numerous monographs and specialized books: Michel Tétrault, Droit de la famille
(Cowansville: Editions Yvon-Blais, 2010) [Tétrault]; Pineau & Pratte, supra note 12; Mireille D Castelli &
Dominique Goubau, Le droit de la famille au Québec, 5th ed (Québec: Presses de I’Université Laval, 2005) [Castelli
& Goubaul].
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The third specific goal of this work is to propose a renewed theoretical approach to the
regulation of families, or more precisely relationships of emotional and economic
interdependency, in the Civil Code of Québec. It takes the view it is necessary integrate family
law better in the Code and to question heavily policy oriented reforms. Indeed, it is not about
whether or not the content of reforms is desirable or undesirable. It rather proposes an alternative
reading and demonstrates that what is politically desirable is not always legally sound and
suggests that this — rather than the constant changes in family life — might be the reason for the
instability of family law one”in Quebec civil law. In other word, it is claimed that one of the
reasons why family law reform happens every decade or so in the Civil Code is the tendency to
do policy rather than integrate family law properly in the Code, in a consistent way with the
other disciplines of the Code. Relationships are important to family law and ‘family’ as a legal
category is too narrow and normatively charged to adapt. ‘The Family’ has a strong normative
content and the Civil Code might have reached a point where it should free itself from limiting
and under inclusive ideals. It should be interested in relationships or relations rather than in an
undefined idealized group producing little to no effects in law as an entity, yet announcing it
does. The renewed theoretical approach is not only about family relationships, but also about
relationships tout court given the prejudicial content of family as a word, ideal and institution.
Relations between persons can be rights, duties, powers, obligations, and so on. The relations
produce effects in “family law’, not the familial entity. While the Code already focuses on some
kinds of relations when it comes to Quebec civil law, for example marriage and filiation, the
choice to regulate certain relations and not others is not clear or consistent. What makes these
relationships privileged in law, besides social, historical or religious contingencies, is unclear.
Further, there are contradictory theories in the Code when it comes to what ‘the family’ is in law.
The thesis proposes a different narrative and approach to the regulation of ‘families’ in the Civil
Code of Québec in light of an in-depth study of relationships.

These three specific goals are entangled with numerous ancillary purposes. The thesis
makes some family law in Quebec civil law accessible in English for both civilian and non-
civilian readers. Indeed, a special attention is given to the words selected to expose the juridical
concepts studied and to make these concepts intelligible for non-civilians. The thesis is not only
about translation from French to English or about making civil law in English, it is also about

translating civil law to non-civilians to the extent possible. This is important because family law
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in Canada is changing fast?? and provinces could be looking at one another in order to best meet
citizens’ expectations. Even if the Civil Code of Québec is officially bilingual, very few book
length resources are available in English to explain Quebec’s family law. Even less so are
available in a perspective where the legislative history of family law is briefly explained.
Common law scholars nonetheless have shown interest in the reforms and solutions proposed by
Quebec.? Further, family law is governed by both provincial and federal powers, and many
challenges are shared. A second ancillary purpose is to import into the Quebec civilian
framework, when it is possible and consistent with its legal tradition, writings and ideas from
other legal traditions, mostly common law scholars from the United Kingdom and Australia and
civilian scholars from France and Belgium, but also from American academics. Hopefully, this
will allow for a dialogue between Quebec and other jurisdictions when it comes to theoretical
developments surrounding family law. For example, critical theory?* and law in context® are not
part of the intellectual landscape enough in family law legal scholarship in Quebec.?® The last but
not least ancillary purpose is to invite skepticism when it comes to the analysis of the Civil Code
of Québec and family law generally in the civilian tradition. Being skeptical is essential in family
law. Solutions are temporary, justifications are political. Skepticism should transcend borders
and legal traditions. Family law is a power tool to promote or stifle behaviours and practices in

one of the most intimate spheres of human activity.

A renewed approach to ‘family law’ is a paradoxical move for family law: to its extreme,

the theory of relationships represents the end of ‘family law’, or at least family law as law knows

22 One can think of the new Family Law Act, SBC 2011, ¢ 25 in British Columbia, and the modifications to the
Children Law Reform Act, RSO 1990 ¢ C 12 (through Bill 28, All Families Are Equal Act (Parentage and Related
Registrations Statute Law Amendment), 2016) in Ontario.

2 Fiona Kelly, “(Re)forming Parenthood: The Assignment of Legal Parentage Within Planned Lesbian Families”
(2008) 40 Ottawa L Rev 185, at 188-189; Susan B Boyd, “Gendering Legal Parenthood: Bio-Genetic Ties,
Intentionality and Responsibility” (2007) Wind YB Access Just 63.

24 Stephen Parker & Peter Drahos, “Closer to a Critical Theory of Family Law” (1990) 4 Aust J Fam Law 159
[Parker & Drahos, “Closer”]; Freeman M D A, “Towards a Critical Theory of Family Law” (1985) 38:1 Curr Leg
Probl 153 [Freeman, “Towards”].

5 John Eekelaar, Family Law and Social Policy (London: Weidenfeld and Nicolson, 1978) [Eekelaar, Family Law].

2 There are of course notorious exception to this statement: Marie-France Bureau’s scholarship about filiation,
Robert Leckey’s scholarship, Angela Campbell’s scholarship, some articles by Alain Roy, for example Céline Le
Bourdais, Evelyne Lapierre-Adamcyk & Alain Roy, “Instabilité des unions libres: Une analyse comparative des
facteurs démographiques” (2014) 55:1 Rech sociographique 53.
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it now. This concern has materialized in family law theory. Martha Fineman has already argued

about the end of family law — family law “arising from the sexual affiliation of two adults”.?’

She has suggested, that legal regulation shift from a ‘sexually based’ to a ‘dependency based’
family?® and that marriage be abolished. In her scheme, the dependency-based family relies on

the Mother-Child dyad or caretaking.?® Albeit differently, under the propositions found in this
thesis, the same risk of the end of family law occurs. Indeed, if relationships are at the core,
family law expands to a point where the normative content of ‘family’ becomes so broad that
‘family’ as a word cannot encompass all the possibilities, neither could ‘families’. Further,
family law becomes detached from the qualities of the individuals triggering the relationships in
law, which represents a drastic change for intimate regulation. It turns to the nature of
relationships to qualify them and include them in civilian thought. The suggested approach is a
result of the observations made in the second and third chapters; reflections related to, amongst
other things, the proliferations of relationships and their change in nature, and how the idea of
‘status’ in family law has transformed in term of relevance and content. Status is still relevant,
but it may materialize differently. Indeed, status may be related to a state (état), to the State and
to the recognition of a role in a factual situation, here the role played in a relationship, rather than
formal requirements.3® Conceptualizing ‘the family’ in this way could infuse the regulation of
families, or other intimate/personal relationships, in the Code with consistency. It would also
allow ‘family law principles’ to be integrated coherently in the Code, and not as antiquated rules
trapped in a fixed and restrictive book, between foundational and flexible topics such as the law
of persons, property, obligations, prior claims and hypothec, to name but a few. It invites civil

law to expand its paradigm on the regulation of intimate relationships and to use its classical

27 Her ideas arise in a context where she was doing research on single mothers, but they are nonetheless
transposable: Martha Albertson Fineman, “Keynote Address - The End of Family Law? Intimacy in the Twenty-
First Century” (1994) 5th Consti Drake L Rev 23, 26 [Fineman, “Keynote”]; Martha Albertson Fineman, The
Neutered Mother, the Sexual Family and Other Twentieth Century Tragedies (New York: Routledge, 1995)
[Fineman, Neutered Mother].

28 Fineman, “Keynote”, supra note 25 at 31.
29 Note men can be ‘Mothers’, and ‘Child’ includes other dependencies. She gives the example of ill and elderly.

30 This is in direct line with the definition of ‘subject of rights’/sujet de droit, a foundational concept in private law.
“Being or entity considered according to the juridical function or role it plays in a legal relationship” France Allard
et al, Private Law Dictionary and Bilingual Lexicons: Property (Cowansville: Yvon Blais, 2012) [Allard,
Dictionary: Property].
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notions to align with the needs of today’s families, of today’s relationships. This task is not easy

in a field blurred by emotions, exceptions, and political choices.

Concretely, the thesis proposes a different approach to parent-child and conjugal
relationships, an expanded understanding of what is ‘familial’, the removal of the book ‘The
Family’ from the Civil Code, and many more elements for a radical, yet simple and in line with
civilian principles, theory of relationships of interdependency in the Civil Code of Québec. While
some suggestions appear drastic, they represent a return to the structure of the Civil Code of
Lower Canada and an option already prevalent — to some extent, in different ways and contexts —

in other civilian jurisdictions.3* These explorations will hopefully put in perspective current
debates about the ways in which Quebec family law should be reformed yet another time. The
thesis does not propose a reform of family law in the Code, or in Quebec civil law. Rather, it
proposes a theory, an approach, to inform a potential reform. The difference is major. When the
Civil Code of Lower Canada was modified and before the enactment of the first book of the Civil
Code of Québec, decades of work and hundreds of people participated in what would be the new
‘constitution’ of Quebec’s society, including its new family law. It was a true collective effort,
going beyond any political allegiances.? It cost time and money. More recently, the Comité
consultatif sur le droit de la famille — made of experts — worked for two entire years with little to
no economic resources to produce the lengthy and intellectually challenging report they
delivered. The work of the president of the Comité and its members is commendable. The task
was titanic and the conditions to produce it were far from optimal. They went beyond what the
Supreme Court asked and nonetheless succeeded in proposing fundamental — yet conservative —
changes and a thought-through reform without enough time or money. In this last chapter of the
thesis, the goal is not to propose a reform of family law in Quebec or in the Civil Code. This task
would be impossible and thinking it is possible is dangerous. Someone claiming to do that would
completely miss the point of reform, especially reform in family law. Indeed, it would prevent
one from participating in a collective effort, a dialogue between people of different views and

heterogeneous backgrounds or life experiences, a complicated and enriching negotiation between

31 In France for example, there is no book on ‘The Family’ in the Civil Code.

32 “C’est un travail que nous avons fait au-dessus de la partisanerie. Cela a déja été dit. Le député de Nicolet-
Yamaska I’an souligné aussi”. Journal des débats sixieéme session 31e legislature le vendredi 19 décembre 1980 vol
23 no 26 p. 1263 (M. Herbert Marx)
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experts in various fields, jurists, citizens, politicians, and workers on the ground, citizens and
more. The chapter thus proposes an alternative approach, a re-coding, but not a reform. Such an
approach holds potential for family law to be flexible and adapt. This research program with

various goals involves many risks.

This research bears important risks. First, by focusing on family law one’, it could be said
it misses the point about family law altogether. Concentrating on the private law of the family
excludes a lot of family law. In recent years, scholars have forcefully demonstrated family law is
more than that. It is not only about marriage, divorce and its effects. The family has ramifications

in immigration law,®3 housing law,3 inheritance law,® a lot of social laws,® and more.3” One

can hardly disagree with this scholarship.3® As such, to this critique, my response is: patience. If
the magic operates, the last chapter will persuade the reader that a strong theory of relationships
goes hand in hand with the other laws and other principles affecting the families, and more
broadly individuals in the intimate sphere. More, it would allow codified law to adapt and to be
flexible to new situations without opening the code for revision each and every time society
faces crucial transformations. It is after all what is largely done in the other books of the code.
Indeed, property law, the law of persons, obligations have witnessed minor changes and
adaptations, but nothing as fundamental in terms of codified modifications as what has been
done in family law in 1980, 1994, 2002, and likely in a near future.3® Other legal subjects rely on
a strong theoretical basis. Perhaps because of its recent history, there is a sense family law in
Quebec’s private law is rather technical and does not benefit from comparably solid theoretical
foundations. This has to change and this thesis helps lay the groundwork for this change.

33 See for example Donald G Cassell, “Same-Sex Partners and Family Class Immigration: Still Not Equal with
Opposite-Sex Partners” (2004) 21:1 Dalhousie Law Journal 203.

34 In Quebec see art 1938 CCQ.
% In Quebec see art 655 CCQ.
36 Mireille D Castelli, “La notion de famille et son impact en droit social” (1981) 22 C de D 5.

37 See especially these special issues: (2010) 58:4 American Journal of Comparative Law 751 and the Symposium
New Frontiers in Family Law: (2009) Issue 2 Utah L J.

3 Susan Boyd, “Book Review of Families and the Law: Cases and Commentary by Mary Jane Mossman (2012-
2013)” 28 Can J F L 105; Régine Tremblay, “Nicole LaViolette et Julie Audet, L’essentiel du droit de la famille
dans les provinces et territoires de common law au Canada, Cowansville, Editions Yvon Blais, 2014. D’un océan a
I’autre...” (2018) Can J F L [forthcoming].

39 See for example, arts 61 and 71.1 CCQ.
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Second, a group of concrete or practical perils needs to be highlighted. Family law has an
undeniable technical dimension. Lots of family law disputes happen at the margin of the law,

transactions occur frequently, agreements can or cannot meet legal requirements, only
exceptional cases reach the courts,*® and to complicate the issue, “[a]ll happy families resemble

one another; every unhappy family is unhappy after its own fashion”.*! The latter is generally the
one most in need of family law. Lived family law is undeniably practical and specific, which
could lead some to state there is no need for a theory or an approach to family law. Some could
even say that the practicalness of family law renders any need for a theory useless. In Quebec,
the practical nature of family law is salient. Debates about theories of regulation or underlying

values promoted by family law seem less prevalent since the Civil Code of Québec came into

force. While some issues retain theoretical attention,*? the discipline as a whole less so. But even
highly practical matters need to be informed by a theory or an approach. Further, outside
Quebec, the theoretical aspects of family law is an integral part of thinking about family, lives
and law. This is obvious in the broad common law tradition with scholars such as John Eekelaar,
Carl E Schneider, Martha Albertson Fineman, John Dewar, Stephen Parker, Janet Halley, Jenni
Millbank, Alison Diduck, Susan Boyd, Mary Jane Mossman, Nicholas Bala, Brenda Cossman
and more. While differently, the same could be said in the civilian tradition outside Quebec,

French scholar Jean Carbonnier being a notorious example.*® In Quebec mixed jurisdiction,
under Quebec recent’s Civil Code, there is still a lot of theory to be done even if scholars
undoubtedly participate in theoretical reflections. It is essential to acknowledge family law is
more than a technical or practical discipline. Family law is about the regulation of behaviours in
the most intimate sphere of human activity. This awareness and usage of foreign legal sources
bring me to another risk.

40 Of course, it is generally true of law in general and not necessarily typical or characteristic of family law.
41 Leo Tolstoy (Nathan Haskell Dole), Anna Karénina (New York: T Y Crowell & Co, 1866) at 5.

42 One can think of the aftermath of Quebec (Attorney General) v A, [2013] 1 SCR 61 (also known as Eric v Lola)
and the scholarship about autonomy, freedom, solidarity and protection that followed.

43 Jean Carbonnier, Flexible droit. Textes pour une sociologie du droit sans rigueur, 5th ed (Paris: Librairie générale
de droit et de jurisprudence, 1983) at 167-224 [Carbonnier, Flexible droit]; Jean Carbonnier, Sociologie juridique,
2nd ed (Paris: Presses universitaires de France, 2004) at 40-44.

www.manaraa.com



15

A third group of risks for the project are those related to comparative law and to the

incommensurability of legal traditions.** Comparative law holds many perils, perils that have
been documented for decades. Alan Watson wrote it is superficial, it is possible to get the foreign
law wrong (knowledge and language), it is not systematic, conclusions can be irrelevant, etc.®
Another concern is to invade a legal tradition and tame it with a foreign understanding of the
law. This project should not be seen as be seen as an attempt to tame civil law into common law
reasoning or to import common law ideas into civil law without paying attention to the
difference between these legal traditions, their specific reasoning methods and more. Rather, it
is the dialogue between the two traditions from a theoretical standpoint that is of interest here.
More, it is about generating discussions between ideas from scholars of Canadian common law,
American common law, UK common law, French civil law and Belgium civil law all concerned
with how to regulate family, families, intimate relationships or personal lives. It is not about
importing theories for the sake of moving it from one jurisdiction to the next. As a matter of fact,
civilist scholars proposed decades ago an understanding of family as relationships.*® Rather, it is
about providing different views on similar situations regulated by rules that can be similar or
different, and can remain similar or different. The idea is to study the legislative context leading
to Quebec family law as it is today, while being aware of ideas infusing family regulation in
general, and explore ways in which a sophisticated civilian approach to family life can adapt or

change, according to its own principles, and in respecting its fierce tradition.

In relation to being aware of the risks of importing common law into civil law, it should
also be said that the demonstration in the thesis should not be seen as being limited to principal

western legal traditions, even if they undeniably dominate the discourse. Being western-

%4 H Patrick Glenn argues against incommensurability. The “boundaries of legal traditions have become more
permeable”, “domestic sources [...] eventually camouflage many distant origins”, “State law cannot obliterate
previous transfer of legal information”, and more see H Patrick Glenn, “Are Legal Traditions Incommensurable”
(2001) 49 Am J Comp Law 133 at 139. In the case of Quebec family law, transfers are numerous: think of adoption
law that has been imported from Ontario, or the family patrimony (Danielle Burman & Jean Pineau, Le “patrimoine
Jfamilial” (projet de loi 146) (Montréal: Thémis, 1991) at 3-4.

45 Alan Watson, Legal Transplants: An Approach to Comparative Law, 2nd ed (Athens, GA: University of Georgia
Press, 1993) 10-15.

46 Jean Dabin, La philosophie de I’ordre juridique positif spécialement dans les rapports de droit privé (Paris:
Librairie du recueil Sirey, 1929); Roger Jambu-Merlin, “Quelques réflexions sur le définition juridique de famille”
in Mélanges Guy Flattet.
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traditions-centric is risky. On the one hand, family law rules reach beyond legal rules and

families are regulated by other normative orders that are often as strong as formal law.*’ One of
the points of proposing a new approach to the regulation of families or new ways to think about
relationships of interdependency is to free — in as much as it is possible — the Civil Code from an
homogeneous notion of the family inspired by cultural and religious principles, or contingencies.
The approach proposed has the ambition to be applicable to various or even unforeseen
situations. It could hopefully resonate with people currently situated at the borders of family law.
An approach about relationships hold the potential to sensitively adapt to multiculturalism,
plurinationalism and more. Indeed, it is not about who are the subjects of the relationships but

rather the relationship itself and its content.

A last risk concerns the concept of neutral treatment. Feminist writer Martha Albertson
Fineman comes instantly to mind about the risks of what she coined neutering. In her study of
the neutered of ‘mother’, she develops concepts such as ‘gendered life’ and ‘patriarchal
ideology’. While the former “is based on the premise that as a socially and legally defined group,

women share the potential for experiencing a variety of situations, statuses, and ideological and

48 the later represents an ideology

political impositions in which gender is currently relevant
where, building on Gerda Lerner’s definition, Fineman sees patriarchy “as the ‘manifestation and
institutionalization of male dominance over women and children in the family and the extension
of male dominance over women in society in general’ ”.*® In such a context, inequalities in
family law are too pervasive to promote neutrality and neutrality is detrimental to women. As she
writes, “neutral treatment in a gendered world of within a gendered institution does not operate

in a neutral manner”.>® While her ideas were developed in the US more than two decades ago,

they are still relevant here today. The context in which family law takes place makes neutrality

47 For two concrete example where religious plays a role, see Pascale Fournier & Régine Tremblay, “Translating
Religious Principles into German Law: Boundaries and Contradictions” in Simone Glanert, ed, Comp Law Engag
Transl (London: Routledge, 2014) 157; Régine Tremblay, “Sans foi ni loi : Appearances of Conjugality and Lawless
Love” in Les apparences en droit civil (Cowansville: Editions Yvon-Blais, 2015) 155 [Tremblay, "Sans foi"]. In
general, consult this classic, as a whole or at 879 and ff : Sally Engle Merry, “Legal Pluralism” (1988) 22:5 Law Soc
Rev 869.

48 Fineman, supra note 25 at 48.
49 |bid at 22-23.
% bid at 26.
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utopic, or straight up dangerous. Closer to us, both in term of time and place, Susan Boyd shared

similar concerns about neutrality in family law about the new Family Law Act of British

Columbia.°! She writes

gender-neutral legal norms, however, sit uncomfortably next to familial realities that
remain stubbornly gendered and unequal in certain respects, particularly because
women still assume greater responsibility for domestic labour and childcare. Many
feminists challenge calls for equal treatment of fathers and instead propose legal norms
that recognize these unequal social relations. Even if the legal norms are gender-neutral
on their face, they should include guidelines that direct attention to gendered patterns or
they should be interpreted so as to take account of gendered social realities still

supported by social and economic structures.®?
As such, nuances are in order about a theoretical approach in which the dominant principles of
family law in the Civil Code would be purportedly gender-neutral. The idea here is not to make
family law neutral per se. Rather, it is about unifying the underlying principles in civil law as
they apply to all. Their effects might nonetheless differ subjectively, but not their theoretical
underpinnings. In putting forward a scheme centered on relationships themselves, and in using
various mechanisms such as legal presumptions and differentiated effects, it is possible to
neutralize the identification of relationships entailing legal effects while adjusting the effects in
light of family law’s context: a gendered, heteronormative and patriarchal context. Keeping them
in mind, the next subpart explains in which background this research takes place, why it is

necessary and how it situates itself within — and beyond — current legal scholarship.

1.2 Background, Place Within Existing Legal Scholarship and
Methodologies

Background — Canada is a fascinating locus for the analysis of the family, families and
law. All levels of governments — from federal government to municipal governments or
administrations — have powers, in various ways, over the family. From a constitutional

perspective, the powers of the legislatures of the provinces over property and civil rights®® and

51 Susan B Boyd, “Equality: An uncomfortable fit in parenting law” in Robert Leckey, ed, After Legal Equality.
Family, Sex, Kinship (New York: Routledge, 2015) 42; Susan B Boyd, “Contradictions and Challenges in Canadian
Family Law” (2007) 7:1 Thirdspace a Journal of Feminist Theory & Culture.

52 Boyd, supra note 44 at 89-90.
%3 S 92(13), Constitution Acts, 30 & 31 Victoria, ¢ 3 (UK).
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the solemnization of marriage in the provinces®* encompass elements of family law. As such, the
provinces have the power to legislate on matters such as parent-child relationships, the
economics of the family units, the celebration of marriage, youth protection and more. However,
there is an important exception to the jurisdiction of the provinces in family law. The Parliament
of Canada has the legislative authority over marriage and divorce.> In addition, the coexistence
of two dominant legal traditions in Canada makes family law rich, complex and nuanced. Other
traditions coexist and are acknowledged®® to a certain extent, but there is room for improvement.
Despite facing similar personal challenges, Canadians are offered different legal solutions.
Concretely this means that within a same country, the vast majority of legal rules aimed at
ordering family lives vary significantly, despite shared experiences in terms of family lives.
Further, with the increased mobility of citizens, family disputes and family matters in general
(even when they are consensual) often present externality elements and private international law
— or conflict of laws — has to step in. Some variations between legal traditions, or even between
provinces of the same legal tradition, are important. Others are trivial. Indeed, sometimes the
solutions are the exact same in the end. But, the legal reasoning, the path to reach legal solutions,

will be different. Sometimes, it also leads to opposite results.

The thesis, while mindful of the existence of similar concerns in other Canadian
provinces, concentrates on the province of Quebec, its private law of civilian tradition and its
two last civil codes: the Civil Code of Lower and the Civil Code of Québec. While Quebec’s
private law is civilian, it is probably more accurate to consider Quebec as a mixed jurisdiction.
As Kenneth Reid explains, “[d]espite the name, a mixed jurisdiction is not merely one in which

law is ‘mixed’ in the sense of being drawn from disparate sources, as indeed law usually is.

Rather, the label implies something as to the content of the mixture”.>” A mixed legal system is

thus not merely defined as borrowing concepts and rules to both common law and civil law.

45 92(12), Constitution Acts, 30 & 31 Victoria, ¢ 3 (UK).
%55 91(26), Constitution Acts, 30 & 31 Victoria, ¢ 3 (UK).

% Aboriginal traditions are an obvious example. In Quebec, aboriginal traditions in family law are explored almost
only in connection with adoption: Carmen Lavallée, “L’adoption coutumiére et I’adoption québécoise: vers
I’émergence d’une interface entre les deux cultures?” (2011) 41 RGD 655.

57 The New Oxford Companion to Law, sv “mixed jurisdictions”. On mixed jurisdictions see Vernon V Palmer,
Mixed Jurisdictions Worldwide: The Third Legal Family (New York: Cambridge University Pess, 2001); Kenneth G
C Reid, “The Idea of Mixed Legal Systems” (2003) 78 Tulane Law Rev 5.
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There is more to it, something undeniably present, yet complex to identify. Further, there are
often peculiar political and historical backgrounds to mixed jurisdiction. As Reid strongly

asserts:

[m]ixed jurisdictions were often the products of failed colonialism, when territories
originally settled by the Spanish, French, or Dutch fell into the hands of the British
or the Americans. If the Dutch had not settled, and then lost, the Cape and Sri
Lanka, or the French, Quebec, it would hardly be possible today to speak of a
group of mixed jurisdictions.%®

The particular political context in Quebec contributed to its mixed legal system. Today’s context
is also feeding the mixité, Quebec being surrounded by provinces and states of common law

traditions and information being shared faster than it has ever been.

Before turning this history underneath Quebec’s particular legal tradition and why its
private law is civilian, or mixed, and codified, a note on private law is in order. Within the
civilian tradition, it is fair to assert private law has a different understanding and a different echo
than in common law jurisdictions. Indeed, while an important scholarship on the nature of
private law exists in common law and its answers are complex and plural, there is a common
understanding in civil law that private law is the law concerned with the interactions between

legal persons, physical persons (human beings) or moral persons (roughly, companies). Mignault

writes it is about “des lois qui régissent les interéts particuliers dans leur lutte mutuelle”.>®

Public law, in opposition, examines relations between legal persons and the State. There is a
sharp distinction between private law and public law in Quebec. Private law, under this
understanding, is systemically understood as meaning relations between individuals, but not
necessarily relations that are beyond the scrutiny of the State. Family law, in many ways, is on
the fence between public law and private law. While common law scholars specializing in the
nature of private law tend to exclude family law from the core of private law,® family law

belongs to private law in a civilian mind. Civilians are nevertheless aware the state is involved in

private law,%! but some relationships are categorized as pertaining to purely private law and

%8 Ibid at 7.
59 Mignault, supra note 19 at 42.

80 See Ernest Joseph Weinrib, The Idea of Private Law, revised ed (Oxford: Oxford University Press, 2012) or
William Lucy, The Philosophy of Private Law (Oxford: Oxford University Press, 2007)..

51 Robert Leckey forcefully denounced the grip of public law over the private law of the family: Robert Leckey,
“Family Law As Fundamental Private Law” (2007) 86 Can Bar Rev 69. See also Millard, supra note 11.
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others to public law. As such, despite the strong and convincing feminist scholarship devoted to
denounce the false dichotomy between the public sphere and the private sphere®? and some

civilian efforts to expose how family law is public,®® the purpose here is family in private law, in
its narrow sense of interactions between individuals. In this thesis, the civilian conceptualization
of private law operates. But it does not mean the dichotomy between private law and public law
must go unquestioned or worse, that this dichotomy is similar to the dichotomy between the
public sphere and the private sphere. Indeed, private law is not beyond the scrutiny of the state
and one must be careful: a lot, if not most, of private law belongs to the public sphere. That does
not mean it is public law. For the present purposes, private law in familial matters is mostly, but
not exclusively, contained in the Civil Code of Québec.®* In its latest version and as a result of a
process started in 1955, the code came into force in 1994. But before turning to the history of the
civil codes in the province, a few words on the civil law tradition in the province of Quebec are

in order.

While the history of civil law in Quebec dates back to 1663-64,°° it is not necessary to go
as far back in time for the present purpose. To summarize, according to Brierley and Macdonald,
the dominant legal tradition in the province of Quebec is, roughly, the result of three major

decisions:

[t]he first, decreed by Louis XIV in the latter part of the seventeenth century,
was to provide the colony of New France with the elements of an ordered
legal system similar to that prevailing in the jurisdiction of the parlement of
Paris [...]. The second was that of the British authorities at Westminster, in
1774, to maintain that body of law for all that relates to “property and civil
rights” alongside the major re-adjustment to the balance of the legal system as
a consequence of the change of sovereignty 11 years earlier. The third was the
decision of the local legislative authority, in 1857, to provide for a Civil Code
largely similar in style, structure, and detail to that promulgated in France in
1804, a reform completed in 1866 and accompanied by the enactment in the

62 Catharine MacKinnon, “Law in the Everyday Life of Women” in Women’s Lives, Men’s Laws (Cambridge, MA:
Harvard University Press, 2007). See also, in general, the classic book Catharine A MacKinnon, Toward a Feminist
Theory of the State (Cambridge, MA: Harvard University Press, 1989).

83 Millard, supra note 11 and Jean Carbonnier, Le droit non civil de la famille (Paris: Presses universitaires de
France, 1983).

5 In the thesis, you will encounter the word Quebec written in different ways. The English version of the Civil Code
uses Québec in English, while generally one should write Quebec without an accent in English.

8 John EC Brierley & Roderick A Macdonald, Quebec Civil Law. An Introduction to Quebec Private Law, John E.C
Brierley & Roderick A. Macdonald, eds. (Toronto: Emond Montgomery Publications Limited, 1993) at 7 [Brierley
& Macdonald, Quebec Civil Law]. See also, John EC Brierley, “Quebec’s Civil Law Codification Viewed and
Reviewed” (1968) 14:4 McGill Law J 521.
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next year of the companion Code relating to practice and procedure in civil
matters. The jurisdiction thus entered the federated union of Canada in 1867
with an ordered private law.%

The Code referred to in this abstract is the Civil Code of Lower Canada. A few words on the
Civil Code of Lower Canada are relevant to situate the research project. The Civil Code of Lower

667

Canada came into force on August 1, 1866°" as a result of a process launched with the Act to

provide for the Codification of the Law of Lower Canada relative to Civil matters and
Procedure.®® This act, assented on June 10", 1857 provided for the appointment of three

commissioners and two secretaries®® and gave them the mandate to

reduce into on Code to be called the Civil Code of Lower Canada, those provisions
of the Laws of Lower Canada which relate to Civil Matters and are of a general and
permanent character, whether they relate to Commercial Cases or to those of any
other nature ; but they shall not include in the said Code, any of the Laws relating to
the Seignorial or Feudal Tenure.”™

They were also asked to follow the general plan of the French Codes’* and to draft the Code in

both ‘French and English languages, and the two texts, (...), shall stand side by side”.”? It was in
line with one of the primary justification to go forward with the codification: British origin
inhabitants could not understand some parts of the law, while other parts, drafted only in English,
were not accessible “in the mother tongue of those of French origin”.73 Almost two years later,’
the Commissioners were appointed. On February 4" 1859 René-Edouard Caron, Charles Dewey
Day and Augustin-Norbert Morin began the work on a process that would last seven years. Two
secretaries, Joseph Ubalde Beaudry and Thomas Kennedy Ramsay, later to be replaced by

Thomas McCord, helped them. After a long process during which one of the Commissioners

8 Brierley & Macdonald, Quebec Civil Law, supra note 63 at 6.

87 Proclamation of May 26, 1866, Canada Gazette, 1824, at 1877.

8 Statutes of the Province of Canada, 1857, chapter 43.

89S 1, Act to provide for the Codification of the Law of Lower Canada relative to Civil matters and Procedure.
031V, Act to provide for the Codification of the Law of Lower Canada relative to Civil matters and Procedure.
LS VII, Act to provide for the Codification of the Law of Lower Canada relative to Civil matters and Procedure.
2.3 XV, Act to provide for the Codification of the Law of Lower Canada relative to Civil matters and Procedure.

3 Preamble, Act to provide for the Codification of the Law of Lower Canada relative to Civil matters and
Procedure.

4 The delay is attributable to the refusal of L.H. Lafontaine to act as the president of the Commission, position he
was offered by GE Cartier on November 28, 1857. See the helpful chronology made by J.E.C. Brierley: Brierley,
“Codification”, supra note 56 at 581.
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dies, the code came into force on August 1%, 1866. The Civil Code of Lower Canada reigned
over what would be renamed the Province of Quebec for more than a century. Towards the end
of its reign, dissatisfaction about its content was palpable. This dissatisfaction led to an important

reform, more accurately to a recodification.

On February 10, 1955 An Act respecting the revision of the Civil Code’ was sanctioned
and came into force. The Bill was presented by Prime Minister Maurice Duplessis’® and stated a
general revision of the Civil Code was in order given the length it has been in force, the many
changes made and the need to improve private law in the province.”” This mandate was given to

a single jurist, Thibaudeau Rinfret, former chief justice of the Supreme Court of Canada. This act

was modified on March 18, 19608 essentially to add four codifiers to help poor Thibaudeau

Rinfret and to specify the Lieutenant Governor would fix a deadline for a final draft of the new
Civil Code.” Unfortunately, Thibaudeau Rinfret died in 1962. André Nadeau replaced him and

founded the “Bureau de révision du Code civil”.8% André Nadeau was nominated to the Superior
Court shortly after, in 1964. The Revision of the Code had a slow start and many challenges
occurred during the early years. The feeling of urgency towards the revision of the Code was
profound — it is fair to speculate the slow start enhanced this feeling. The task to accomplish was
massive. As of 1965, Paul-André Crépeau became the president of the reform process and the
Civil Code Revision Office (CCRO) was formed. The recodification finally took off. Paul-André
Crépeau formed various expert committees to advise him on every section of the future Civil
Code. One of them focused on the law of persons and family law. This Committee prepared what
would be the first book of the new civil code to come into force: Book 2 ‘The Family’. The
thesis focuses on the process that led to the adoption of this book and the evolution of this book

in time, from 1955 until today.

5 SQ 1954-55 (3-4 Elizll), ¢ 47.

6 Maurice Duplessis was the Prime Minister of the Province of Quebec (1936-39 and 1944-1959). He founded
I’Union Nationale, a conservative provincial party. He was conservative and religious and the period where he was
in power is called Grande Noirceur.

" WHEREAS, An Act respecting the revision of the Civil Code.
8 An Act to Amend the Act respecting the revision of the Civil Code, SQ 1956-60 (8-9 Elizll), ¢ 97.
9 See s 1, An Act to Amend the Act respecting the revision of the Civil Code.

80 The Archives of the Civil Code Revision Office, Timeline, online: http://digital.library.mcqill.ca/ccro/timeline.php
(last consulted on February 9, 2017).
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Location in current scholarship — While there is a lot of theory on specific issues in
Quebec’s family law, 8! there is less scholarship about the theory underpinning the discipline as a
whole.®2 Subjects such as the function(s) of family law,3 the nature of family law,®* the critical

theory of family law,® are less popular than they are in the common law. This is especially true
under the fairly recent Civil Code of Québec. It created an ideological break both in structure and
content from what was done before and what is done elsewhere. A lot of family law theory has
been produced by and during the Civil Code Revision Office, but since then, less so. To provide
an alternative reading, approach or theory for family law as a discipline, scholarship from outside
Quebec has proven essential. Many voices inspire the proposed approach to the regulation of
families. Four scholars have been particularly enlightening. First, John Eekelaar’s approach in
his beautiful book Family Law and Personal Life has been illuminating. The purpose of his book
is “to reflect on values which should inform the system of governance in matters concerning
what at this stage one can broadly call family living”.® It is one of the many results of a brilliant
long career in the United Kingdom and a strong commitment to the law in context movement.
Second, Brenda Cossman and Bruce Ryder’s theory of relationships of economic and emotional
dependency between adults in federal law inspired the focus on relationships. It was published in
2000, before the redefinition of marriage in Canada®” and the enactment of civil union in

Quebec. Non-heterosexual couples were at the time left out of federal and provincial

8 For a relatively small locus, Quebec as a considerable number of family law experts. Here is a non exhaustive list
in alphabetical order: Hélene Belleau (sociology of the family expert), Marie-France Bureau, Angela Campbell,
Michelle Giroux, Dominique Goubau, Nicholas Kasirer, Louise Langevin, Carmen Lavallée, Robert Leckey,
Brigitte Lefebvre, Albert Mayrand, Benoit Moore, Jean Pineau, Marie Pratte, Alain Roy, Anne Saris, Anne-Marie
Savard, Michel Tétrault and more.

82 There are of course exceptions: Mireille D Castelli, “La notion de famille et son impact en droit social” (1981) 22
CdeDS5.

8 Carl E Schneider, “The Channelling Function in Family Law” (1992) 20 Hofstra Law Rev 495; Alison Diduck,
“What is Family Law For?” (2011) 64 Curr Leg Probl 287; Eekelaar, Family Law, supra note 23. See in French civil
law, Carbonnier, Flexible droit, supra note 43.

8 John Dewar, “The Normal Chaos of Family Law” (1998) 61:4 Mod Law Rev 467; John Dewar, “Family, Law and
Theory” (1996) 16:4 OxfJ Leg Stud 725; Mark Henaghan, “The normal order of family law” (2008) 28:1 Oxf J Leg
Stud 165.

8 Freeman, “Towards”, supra note 22; Parker & Drahos, “Closer”, supra note 22; Alison Diduck, Family law,
gender and the state (Oxford; Portland Or.: Hart, 2012).

8 John Eekelaar, Family Law and Personal Life (Oxford: Oxford University Press, 2009) at 7 [Eekelaar, Personal
Life].

8 Halpern et al v Attorney General of Canada et al, [2003] O.J. No. 2268; s 2, Civil Marriage Act, SC 2005, ¢ 33.
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mechanisms regulating the family. Two important concerns in the report are the redefinition of
marriage and the creation of a registered domestic partnership scheme.® While these concerns
were of chief interest in 2000, they are less so now. The theory underlying their proposition
remains relevant, despite the proposition of a formal registering scheme, solution set-aside for

the present purposes. Third, Martha Albertson Fineman’s pledge to the study of dependency and

to changing paradigms in family law has been influential.®® In Quebec family law, Robert
Leckey’s different voice for family regulation in Quebec, Jean Pineau and Marie Pratte souci for
history and context, and Alain Roy’s proposition to reform family law have contributed to the
reflections. Most importantly, the insatiable work of the CCRO’s Committee on the Law of
Persons and family piloted by Claire L’Heureux-Dubé has been a constant source of inspiration.
However, the goal here is mostly to infuse civil law with different perspectives on similar issues,
albeit in different contexts. On a different level, the project is building upon Justice Abella’s hint
in her dissenting opinion in (Quebec) Attorney General v A: “the history of modern family law

demonstrates, fairness requires that we look at the content of the relationship’s social package,

not at how it is wrapped”.%°

Methodologies — Anchored in the past, written for the present, the thesis has the objective
of being part of the future of the regulation of families — and generally relationships of economic
and emotional interdependency — in Quebec. The methodology is mixed and it relies on critical
theory (including feminism), legislative history, and in a way, comparative law. When necessary,
some case law analysis is made, but the focus is more on the transformation to the law as found
in the civil codes. Power structures — sexuality and gender — are essential to understand what
family law was, what it is now, and what it ought to be. Feminist theory is central to the analysis.
The subordination of women was salient in the Code in conjugal relationships, and is still —
albeit in a pervasive way — omnipresent when it comes to the regulation of filial relationships.

8 Brenda Cossman & Bruce Ryder, The Legal Regulation of Adult Personal Relationships : Evaluating Policy
Obijectives and Legal Options in Federal Legislation, May 1, 2000, prepared for the Law Commission of Canada
[Cossman & Ryder, Adult Personal Relationships]; Brenda Cossman & Bruce Ryder, “WHAT IS MARRIAGE-
LIKE LIKE? THE IRRELEVANCE OF CONJUGALITY” (2001) 18 Can J Fam L 269 [Cossman & Ryder,
“IRRELEVANCE OF CONJUGALITY™].

8 Fineman, Neutered Mother, supra note 25 ; Charles B Sears, Law Library & Martha Albertson Fineman,
“Progress and Progression in Family Law” (2016) 1; Fineman, “Keynote”, supra note 25.

%0 Quebec (Attorney General) v A, [2013] 1 SCR 61, para 285.
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Hierarchies in conjugal models are perpetuated in the Civil Code of Québec and in the proposed
reform. Dominant ideologies such as patriarchy and heteronormativity taint family regulation in
the civil codes and it has to be emphasized, to be addressed.

Another way to challenge dominant conceptions is to engage with history. More
precisely, for the present purpose, to engage with the legislative history of the modifications to

the civil codes and the history of family law reform. Otherwise, “[w]e seem destined to
perpetuate the old mistakes even if they are cast as ‘reforms’ ”.%! In a radically different context,
Markus Dubber

portrays legal history not as a subdiscipline of either history or law, but as a mode
of critical analysis of law”. Historical analysis of law, in this light, appears as one
mode of critical analysis among others, including, notably, comparative analysis of
law, along with economic analysis of law, or philosophical or sociological or
ethical analysis of law. Historical analysis of law, in other words, is a mode of
legal scholarship, not a subspecies of law (nor of history). It is a comprehensive
view of law from a particular critical vantage point: a way of doing law, rather
than of doing things with law. Historical analysis of law in this sense is less legal
history than historical jurisprudence, less “law and history” than “law as history.%

In the thesis, ‘history’ has a narrow focus, but a critical aim. Indeed, the story is about the
legislative modifications to the civil codes in the province of Quebec in family matters. It
surveys successive fundamental reforms. More specifically, it is about modifications to the codes
having an impact on the relationships contemplated by family law one™ and the effects of these

modifications from a theoretical standpoint.

Comparative law also flirts with critical analysis. Comparativists have written law is a

“mentalité”® or a “constellations d’idées sous-jacentes [aux] régles et textes”.>* What

‘constellations d’idées’ inform the regulation of family lives? Can these constellations d’idées
travel from one jurisdiction to the next, being aware that they materialize in specific social,

cultural and historical contexts? The thesis does not compare rules from one jurisdiction to rules

% Fineman, Neutered Mother, supra note 27, at 6.

9 Markus D Dubber, “New Historical Jurisprudence : Legal History as Critical Analysis of Law” (2015) 2:1 Crit
Anal Law 1, 2.

% Pierre Legrand, “European Legal Systems are not Converging” (1996) 45:1 Int Comp Law Q 52 at 60—64.

% Catherine Valcke, “‘Droit’: réflexions sur une définition aux fins de comparaison” in Pierre Legrand, ed,
Comparer les droits, résolument (Paris: Presses universitaires de France, 2009) 99 at 100-101.
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from another jurisdiction. In terms of legal rules, it actually focuses on Quebec law only, at
different times. Is legal history a form of comparative law? Can the thesis be comparative at all if
it is mostly about Quebec? Despite these primary barriers, the thesis is comparative.
Comparative law methodology is applied to positive law’s transformation and to law from an
internal standpoint. To borrow Reimann’s idea, “comparative law is a method of studying law
and a stock of academic knowledge”.*® It says something about personal conceptions of law as
something more than positive law, as something up for debate and for change. While it might not
be obvious, the thesis has numerous elements of externality. It is written in a common law
jurisdiction on purpose. The idea to be immersed in different constellations d’idées is important
to the project, especially since one of the premises is that ideas developed outside Quebec do not
inform Quebec’s approach to family law enough. It has been written “no one should claim to be
a comparatist without having gone through the painstaking effort of actual in-depth comparison
(which includes long periods of exposure to different legal settings) [...]”.%¢ Immersion may
influence one’s own perception of law. Change and comparison come both from the self and
otherness, simultaneously.®” The idea here is not to go compare with or differentiate from the
‘other’ but to find what the other tells us about the self, with the dangers it entails. The fourth
chapter is probably the one where the comparative enterprise is easier to detect. The thesis
generally explores how the family and its members are studied, analyzed, apprehended and
understood in various legal jurisdictions, even traditions. Comparison is central “in the processes
of shaping understandings”.% By studying how family law theory deploys in other constellations
d’idées, the idea is to seize “comparative analysis’ potential for sharpening, deepening and
expanding the lenses through which one perceives law”.% Critical theory, legislative history and

comparative law all invite skepticism when it comes to positive law, policy and law reform.

% Mathias Reimann, “Comparative law and neighbouring disciplines” in Mauro Bussani & Ugo Mattei, eds,
Cambridge Companion to Comparative Law (Cambridge: Cambridge University Pess, 2012) 13 at 14.

% Mauro Bussani & Ugo Mattei, “Introduction” in Mauro Bussani & Ugo Mattei, eds, Cambridge Companion to
Comparative Law (Cambridge: Cambridge University Pess, 2012) 3 at 7.

97 The ideas of the ‘other’ and the ‘self> are also borrowed from Catherine Valcke, who explained it elegantly and
persuasively in Catherine Valcke, “Comparative Law as Comparative Jurisprudence -- The Comparability of Legal
Systems” (2004) 52:3 Am J Comp Law 713.

9% Vivian Grosswald Curran, “Dealing in Difference: Comparative Law’s Potential for Broadening Legal
Perspectives” (1998) 46 Am J Comp Law 657 at 658.

% 1bid.
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1.3 Thesis Unfolded

The thesis is divided in three chapters arguing that relationships in family law have
multiplied and should be at the core of the regulation of intimate life in Quebec civil law. The
content of the relationships and their qualities matters more than formalities. Similarly, emphasis
should be put on relationships and not characteristics associated with the individuals in the
relationships. The body of the thesis is divided in three: the proliferation of conjugal
relationships (chapter two); the multiplication of configurations for filial relationships (chapter
three) and towards a theory of relationships of economic and emotional interdependency in the
Civil Code (chapter four). Chapters two and three roughly follow the same structure. Chapter
two is about conjugal relationships in the civil codes, their current regulation, legislative history,
they underlying principles and proposed reform. It is divided in three parts. The first briefly
explains the current regulation of conjugal relationships in the Civil Code of Québec. It reveals
which relationships matter, how to form them, what are their effects and how to dissolve them. It
heavily focuses on the law as expressed in the Civil Code of Québec, both in terms of form and
content. It provides an introduction to family regulation in Quebec for non-civilian and does not
pretend to offer an in-depth analysis. The second part surveys selected modifications done to the
civil codes from 1955 until now affecting the regulation of intimate relationships, families and
the family. It argues the modifications have allowed for possible relationships in law to multiply,
even if they are still quite limited. Further, focusing on the passage from one code to the other, it
postulates family law has a discipline has been altered and subsequent modifications have not
been made to foster consistency, but to make political statements. The third part focuses on the
‘what now’ of conjugality. It presents the proposed reform of 2015, addresses its strengths and
weaknesses, or proposes alternative suggestions and shifting paradigms. It also represents an
occasion to question how elements such as status, intent, ‘the family’, formality and relationships
have interacted in family law through subsequent reforms until today. Chapter three repeats the
exercise but concentrate on filial relationships — i.e. parent-child relationships. The first part
examines the current regulation of filial ties in the Civil Code of Québec and its hybrid nature,
between the law of persons and the family. The second part surveys the development of filial
relationships from 1955 until today, with an emphasis on their multiplication and their
transformation in nature. The last part analyzes current reform proposal, and the underlying

elements.at play.in.the establishment of filiation. Building on the second and third chapters and
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on the multiplication of family relationships in the Code, the fourth chapter argues that
relationships of a specific nature should be the heart of intimate regulation in Quebec and
suggests a recoding of these relationships in the Civil Code of Québec. It also presents an
alternative theory for the regulation of families in Quebec civil law, a theory where the content
and nature of relationships matters more than their respect of formalities, their constitutive
members or the respect of socio-historic contingencies.
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Chapter 2

2  The Proliferation of Conjugal Relationships

Under the Civil Code of Lower Canada, the regulation of conjugal relationships revolved
solely around marriage. The marriage needed to be religious, it was paramount and, for decades,
it was the only legal institution creating family ties and producing legal effects. There was no
other way to live conjugally in the Code. Marriage conferred rights and duties to the spouses. For
example, husband and wife owed each other succor and assistance, the husband owed protection
to his wife and was obliged “to supply his wife with all the necessities of life”. 1% More, rules
were specifically included in the Code to limit the rights of unmarried spouses. Article 768
CCLC is a notorious example: “Gifts inter vivos made in favour of the person with whom the
donor has lived in concubinage, or of the incestuous or adulterine children of such donor, are
limited to maintenance”. In addition to being considered by the Code as strangers, they were also
prevented from enjoying rights strangers could enjoy. The times have changed, religion has lost
its grip on Quebecers and society has transformed. Marriage has now many meanings and it has
been — to a certain extent — “dislodge[d] from its normatively superior status”.2%* A new Code
came into force, the Civil Code of Québec. The definition of marriage itself expanded.’® The
spectrum of conjugal relationships producing legal effects has widened: same-sex marriage, civil

partnerships, and more. Society has transformed too. In 2015, 22 400 weddings were solemnized

in Quebec compare to over 50 000 in 1970.1% There is a significant decrease in the number of

weddings, despite the growth of the population in general. Indeed, while Quebec’s population in

100 The quote is from art 176 CCLC (1964). For other duties see arts 173 and 174 CCLC.

101 Katherine M Franke, “Longing for Loving” (2008) 76 Fordham L Rev 2685 previously cited in Laura T Kessler,
“New Frontiers in Family Law: Introduction” (2009) 11:2 Utah L Rev 275 at 278.

102 Since 2006, marriage in Canada is defined “for civil purposes, [a]s the lawful union of two persons to the
exclusion of all others », s 2, Civil Marriage Act, SC 2005, ¢ 33.

103 | nstitut de la statistique du Québec, Le bilan démographique du Québec. Edition 2016, Gouvernement du
Québec, December 2016 at 101.
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1971 was 6 137 305, in 2015 the population reached 8 263 600.1%* The marriage rates decreased
from 105/1000 for women 30 years old or less in 1975 to 22/1000 in 2015.1%° This is necessarily

accompanied by an increase in de facto conjugality rate. Indeed, according to Statistics Canada,
“the prevalence of common-law unions in Quebec is one of the defining family pattern in this
province”.1% Between 2001 and 2006 only, Quebec witnessed a 20.3% increase of de facto

families.’®” “Common-law-couple families in Quebec represented 44.4% of the national
total”.1% In the province in 2011, “31.5% of census families were common-law couples, higher
than the average of the other provinces (12.1%)”1%°. Estimates for 2015 peaked at 36% of de

facto couples in Quebec.? The family forms have drastically changed over the last decades and
the de facto union is not a marginal phenomenon. Despite these important changes, when it
comes to regulating conjugal ties, much of the Civil Code, and specifically its second book,
continues to focus on de jure unions — namely marriage and civil union. Only formal conjugal
relationships produce effects amongst spouses in the Civil Code of Québec.

These transformations have led to new realities in law and this part deals with paradigm
shifts in the legal regulation of adult intimate relationships for the selected period, i.e. 1955-now.
It includes the shifts from a unique conjugality to the multiplication of conjugalities and the
transformation of how people enter in relationships. Should it have an effect on how law
regulates conjugality? It is not so in Quebec private law at the moment. Most importantly, the

chapter is about how conjugal relationships in the Code proliferated, despite the Code still

104 | nstitut de la statistique du Québec, Le bilan démographique du Québec. Edition 2015, Gouvernement du
Québec, December 2015 at 18.

105 1hid at 106.

106 2006 Census: Family portrait: Continuity and change in Canadian families and households in 2006: Provinces
and territories: http://www?12.statcan.gc.ca/census-recensement/2006/as-sa/97-553/p24-eng.cfm (last consulted
March 20, 2017).

107 1bid.
108 1hid.

109 2011 Census: Portrait of Families and Living Arrangements in Canada: http://www12.statcan.gc.ca/census-
recensement/2011/as-sa/98-312-x/98-312-x2011001-eng.cfm (last consulted March 20, 2017).

110 Bruno Maltais for Radio-Canada, “Union libre ou mariage? La réponse en carte” February 12 2016:
http://ici.radio-canada.ca/nouvelle/764927/canadiens-mariage-union-libre-difference-quebec (last consulted March
20, 2017).
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excluding some forms of conjugality. Not only have the relationships multiplied, the nature of
conjugal relationships has changed. Such changes open the floor for questions about the
relevance of regulating adult intimate relationships formally today, or at the very least, about the
compulsion to conceive only de jure unions as the cornerstone of conjugality in the Code. The
history of the regulation of conjugality and its effects leads to questions about the nature of these
relationships and the ways in which they have been dealt with in the Civil Code of Québec. It
questions moves in unstated elements of the regulation of conjugality. In addition to tracing the
portrait of the evolution of relationships in law, it tries to identify what makes these relationships

special? To borrow Fineman’s words why are de jure relationships “so ‘special’ that the state is a

5111

necessary partner to [their] formation and dissolution in Quebec.

From a theoretical standpoint, questioning the nature of conjugal relationships raises
numerous questions, such as the role of religion, sexuality, and patriarchy when it comes to rules
in the Code. These elements are intertwined. All these systems of power are connected. From a
primary religious institution, the conjugal bond has moved towards secularization and
‘neutrality’ in terms of sexual orientation. Thus, the multiplication of possibilities for conjugal
ties is connected with, amongst other things, the multiplication of possibilities for sexuality:
unmarried sexuality, same-sex sexuality, women’s desires and more. The tale of the
multiplication leads to a reflection about the nature of the conjugal ties and raises the eternal
question: what is marriage? An institution, a contract, a status or, maybe, something else?
Moreover, why marriage and not something else? Perhaps marriage it is just one of the many
relationships law deals with because of its nature and content, not its form. A relationship,
amongst many, needing a recoding.

What family law is tasked with today is dramatically different from what it was tasked
with for generations. It is different from what it was tasked with under the Civil Code of Lower
Canada starting in 1955. The study of the proliferation of conjugal relationships, their effects
and how they are dealt with in the Code expose that even if the task has changed, the Code still
relies on the same logic. Building on the current regulation, the history of regulation and the
proposed reform, this part argues that relationships have proliferated and changed in nature even

if the Code is reluctant to acknowledge it.

1 Fineman, Neutered Mother, supra note 25 at 24.
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There is something paradoxical to start with conjugal relationships, since it reinforces the
idea these relationships come first and that other relationships flow from them. Putting marriage

first is also what the structure of the Code does. Quebec scholars and most monographs112 follow

113

this structure. It is a structure premised on a particular image of the family,”** where the couple —

and ideally the married couple — makes the family. This vision has been critiqued for many

reasons,'** including because it is hetero-normative. Why follow the classical structure and start
with conjugality again? It is not to reinforce the traditional idea that family law is built around
the marriage and its effects. From a theoretical standpoint, the thesis rather stands at the opposite
of the spectrum: family law, following its constant flux, should rather focus on identifying
certain kind of relationships rooted in various types of interdependency, whether the
relationships are horizontal (i.e. spouses), vertical (i.e. parent-child) or something else (like
webs). Taking a step back from marriage or from the child-centric conception of the family
would allow two principal changes: a comprehensive and egalitarian scheme for individuals and

a more complex understanding of ‘family’ or relationships of interdependency.

This section is divided in three parts. The first part draws a picture of the regulation of
conjugal relationships in Quebec law — and federal law — today. The second part explores the
history of conjugal relationships and exposes how the relationships have proliferated over time in
civil law. The last part explains the proposed reform for conjugal relationships in Quebec and
keeps investigating why the Code prefers some conjugalities to others. It questions what makes
conjugal relationships ‘special’ and suggests it is not their form or their place in the Code.
Rather, it is their nature and they are misplaced in the Code. The nature of the relationships has
changed and so does the reason why they matter. Yet, the Civil Code of Québec did not keep up
with the transformations, and it may be because the changing nature of the relationships has not

been taken seriously enough.

112 For example, Castelli & Goubau, supra note 19; Pineau & Pratte, supra note 12.

113 Under the CCLC, in the structure of the Book ‘Of Persons’ concerned with family matters was title fifth — Of
marriage, title sixth — Of separation from bed and board, title seventh — Of filiation, title eighth — Of paternal
authority and more. With the family law reform and the new Code the structure changed, but marriage still preceded
filiation.

114 In the common law, see, for example, Fineman’s critique of the marital family in Fineman, Neutered Mother,
supra note 25. See also these special issues: (2010) 58:4 American Journal of Comparative Law 751 and the
Symposium: New Frontiers in Family Law: (2009) Issue 2 Utah L J.
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2.1 The Law of Conjugal Relationships

Family law in Canada is a matter of both federal and provincial powers: the federal
government has powers over marriage and divorce, and the provincial legislatures have powers
over property, civil rights and the solemnization of marriage.'*> The constitutional question about
the legislative powers is still a matter of debate. According to Francois Chevrette, the complexity
of the division of powers results from an historical will of the Parliament of Canada to insure
equal treatment, but most importantly to protect religious minorities in Quebec against restrictive
provincial laws sanctioned under a Catholic government.'® As lan Bushnell puts it, “by placing

the jurisdiction with the Dominion, it was also thought that its [referring to the divorce]
procurement would be more difficult”.**” Anne-Marie Bilodeau reiterates his hypothesis: “[c] est

probablement a cause de la pratique religieuse catholique des habitants du Bas-Canada qu’on a

assigné au Parlement fédéral et non aux provinces la compétence en matiére de divorce”. 18

Renée Joyal-Poupart describes the separation of powers as ‘inusité” (singular or unusual) and due
to the religious situation.!*® Sylvio Normand also documented this fear of the Parliament behind

the division of powers:

[a]insi en va-t-il du mariage et du divorce. Ces deux matiéres constituent d’éventuels
sujets d’affrontement entre catholiques et protestants. Ces derniers craignent qu’une
fois ces matiéres incluses dans le Code et reconnues comme relevant de la
compétence des provinces dans la future fédération, les catholiques, majoritaires
dans la province, interdisent le recours au divorce. La compétence sur ces matiéres
sera donc confiée au Parlement fédéral 1%

The fear of the federal Parliament turned out to be accurate. Divorces rate were extremely low in

the late 19" and early 20th, even if it is difficult with the current data to classify it according to

the religious faith of the spouses.*?* The division of powers is still debated, but the fear in which

115 See respectively sections 91(26), 92(13) and 92(12) Constitution Act 1867, 30 & 31 Victoria, ¢ 3 (UK).
116 Frangois Chevrette, Droit consitutionel (Montréal: Presse de I’université de Montréal, 1982) at 656.
117 S Tan Bushnell, “Family Law and the Constitution” (1978) 1 Can J Fam Law 202 at 212.

118 Anne-Marie Bilodeau, “Quelques aspects de I’influence religieuse sur le droit de la personne et de la famille au
Québec” (1984) 15 RGD 573, 586-87.

119 Joyal-Poupart, supra note 19 at 4-7.
120 Sylvio Normand, “Le Code civil et I’identité” in Lortie, Du Code civil, supra note 4 619 at 637.

2L According to-Herbert-Marx;only four divorces occurred between 1841 and 1866. Assemblée nationale du
Queébec, Journals des debats, sixieme session, 31° legislature, jeudi le 4 décembre 1980 vol 23 no 15 at 642-43.
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it originates is now dépassée. The Catholic Church hold has considerably lessened and divorce is
now relatively easily accesible. Yet, this central question of the division of powers is a recurring
issue when family law reforms take place in Quebec. In 1977, in a note to the foreword of the
Draft Civil Code, Paul-André Crépeau, President of the Civil Code Revision Office stated:

[wle believed that the problems of the family are first and foremost human
problems and that we should not let such an astonishing and artificial distribution
of legislative powers — where the search for political compromise loomed larger
than the requirements of legal coherence — prevent the formulation of a
comprehensive reform of family law. It will be for the competent authorities to
solve this problem, either by agreeing to a new distribution of legislative powers or

by each of the two authorities enacting the Draft within the uncertain limits of its
122

jurisdiction.
Crépeau confirms his robust belief that the legislative powers about marriage and divorce should
have belonged to the province in a later book he wrote about the story of the reform of the Civil
Code.?3 Other scholars in the late 60’s voiced the same concern.*?* This issue was raised again

in 2002, when Quebec enacted the civil union?® and in 2015 by the Comité consultatif sur le
droit de la famille. The Comité “invite[d] Quebec’s government to initiate negotiations with the
federal government in order to retrieve all powers over marriage and divorce”.*?® According to
the Comité, “the overlapping rules applicable to spouses is anachronistic, the reasons motivating

the founding fathers of the constitution to grant these powers to the federal legislature are

Divorce rate were in general low in Canada. For example, there were only 558 divorces in Canada in 1921: Statistics
Canada: http://www.statcan.gc.ca/pub/11-516-x/pdf/5500093-eng.pdf

122 Civil Code Revision Office, Report on The Québec Civil Code, Volume | (Draft Civil Code) (Quebec: Editeur
officiel du Québec: 1978) at XXXVIII. Available here:
http://digital.library.mcgill.ca/ccro/filessf CCRO_Report_v1_Draft Code.pdf

123 paul-André Crépeau, La réforme du droit civil canadien. Une certaine conception de la conception de la
recodification 1965-1977 (Montreal: Thémis, 2003) at 39-40.

124 FJE Jordan, “The Federal Divorce Act (1968) and the Constitution” (1968) 14 McGill Law J 209 at 271; Edith
Guilbert, “Mariage et divorce: Compétence bipartite préjudiciable” (1969) 10:1 C de D 43, 49; and more.

125 Hugo Cyr, “La conjugalité dans tous ses états: la validité constitutionnelle de ‘I’union civile’ sous I’angle du
partage des compétences” in Pierre-Claude Lafond & Brigitte Lefebvre, eds, L union civile. Nouveaux modéles de
conjugalité... (Cowansville: Editions Yvon-Blais, 2003) 193 [Cyr, “La conjugalité”].

126 Alain ROY (prés), COMITE CONSULTATIF SUR LE DROIT DE LA FAMILLE, Pour un droit de la famille
adapté auxnouvelles réalites.conjugales et familiales, Québec, Ministére de la Justice du Quéebec, 2015. (Québec,
2015) at 125 [COMITE CONSULTATIF SUR LE DROIT DE LA FAMILLE].

www.manaraa.com


http://www.statcan.gc.ca/pub/11-516-x/pdf/5500093-eng.pdf
http://digital.library.mcgill.ca/ccro/files/CCRO_Report_v1_Draft_Code.pdf

36

outdated”.*?” While this might be desirable, one can wonder whether it is going to happen any
time in the near future. With these tensions in mind, how does this division in powers materialize

in family law and in the province of Quebec?

As per section 91(26) of the Constitution Act, the Parliament of Canada has the
legislative authority over marriage and divorce. The Federal government has used its powers
with parsimony over the years. In terms of legislation, few actions were taken before the Divorce
Act of 1968. 128 A scholar identified only eight pieces of legislation passed by the Parliament of
Canada during the first century of the Confederation, including, for example, acts such as An Act
concerning Marriage with a Deceased Wife's Sister, An Act to make lawful the marriage of a
woman to her deceased husband’s brother or such brother’s son, The Divorce Act (1925) and
The Divorce Jurisdiction Act (1930).129 Following the enactment in 1968 of what is generally
called the first Divorce Act, the Parliament has used its powers to clarify a few elements of
marriage and divorce in law. First, a new Divorce Act came into force in 1986. Under the
Divorce Act (1985), the “breakdown of the marriage” was the sole ground for divorce, breaking
with the principles of the former law where a fault was necessary to untie the spouses. Second, in
1990, the Canadian Parliament assented the Act respecting the laws prohibiting marriage
between related persons.r*® The prohibited degrees obviously existed before that but were dealt
with in canon law or provincial statutes.*®! Third, in 2001, the Federal legislature described the
substantive law of marriage in the province of Quebec with 4 First Act to harmonize federal law
with the civil law of the Province of Quebec and to amend certain Acts in order to ensure that
each language version takes into account the common law and the civil law.**? This act clarified

“[m]arriage requires the free and enlightened consent of two persons to be the spouse of each

127 | bid.
128 Guilbert, supra note 106 at 45; Pineau & Pratte, supra note 12 at 33-34.

129§ Jan Bushnell, “Family Law and the Constitution” (1978) 1 Can J F L 202 at 212; Pineau & Pratte, supra note at
34, 312-314.

130 SC 1990, c 46.

131 Despatie v Tremblay (1921), 58 DLR 29, 47 BR 305. For a detailed analysis of the impediments to marriage, see
H Albert Hubbard, “Marriage Prohibitions, Adoption and Private Acts of Parliament: The Need for Reform” (1983)
28:2 McGill Law J 177.

132.5C 2001, c 4.
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5> 133

other”,””* the minimum age for marriage is sixteen years old'3

and “[n]o person may contract a
new marriage until every previous marriage has been dissolved by death or by divorce or
declared null”.*® It will be exposed later the overlapping articles of the Civil Code of Québec
may have triggered this intervention of the federal legislature. In French, one could say the
codifiers ont pris des largesses! The act, as its long title tells, only targeted Quebec. In 2005 as a
result of the various elements including calls for reforms, a few cases and a reference,136 the
Parliament of Canada enacted the Civil Marriage Act. This act opened marriage to same-sex
couples by modifying the definition of marriage. In Canada, “[m]arriage, for civil purposes, is

the lawful union of two persons to the exclusion of all others”. 1%’ Finally, more recently, Civil

138

Marriage of Non-residents Act " and An Act to amend the Immigration and Refugee Protection

Act, the Civil Marriage Act and the Criminal Code and to make consequential amendments to
other Acts*®® amended the Civil Marriage Act. The former “provide[d] that all marriages
performed in Canada between non-residents, whether they are of the same sex or of the opposite
sex, that would be valid in Canada if the spouses were domiciled in Canada are valid for the

purposes of Canadian law even if one or both of the non-residents do not, at the time of the

marriage, have the capacity to enter into it under the law of their respective state of domicile”4?

and “establishe[d] a new divorce process that allows a Canadian court to grant a divorce to non-
resident spouses who reside in a state where a divorce cannot be granted to them because that
state does not recognize the validity of their marriage”.m1 The later clarified for the common law
provinces and territories elements that were included in Quebec’s law in 2001 with the Federal

Law—Civil Law Harmonization Act, No. 1. Indeed, the Act to amend the Immigration and

133 5 5 Federal Law—Civil Law Harmonization Act, No. 1, SC 2001, c 4.
134 5 6 Federal Law—Civil Law Harmonization Act, No. 1, SC 2001, c 4.
135 5 7 Federal Law—Civil Law Harmonization Act, No. 1, SC 2001, c 4.

136 See Reference re Same-Sex Marriage, 2004 SCC 79, Halpern v. Canada (Attorney general), 2003 CanLIl 26403
(ON CA), Catholic Civil Rights League v Hendricks, 2004 CanLIl 20538 (QC CA). On a different but related issue,
see Egan v Canada, [1995] 2 SCR 513.

1875 2, Civil Marriage Act (SC 2005, ¢ 33).
138 5C 2013, ¢ 30.

139.3C 2015, ¢ 29.

140 See Summary, SC 2013, ¢ 30.

141 1bid.
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Refugee Protection Act, the Civil Marriage Act and the Criminal Code and to make

consequential amendments to other Acts provided for a minimum age to contract marriage and

“for the legal requirements for a free and enlightened consent to marriage”.1*? Beyond these
legislative actions, how does the power of the Federal Parliament over marriage and divorce

materialize?

In theory, the Federal government is responsible for the substantive law of marriage —
also referred to as the essential validity of marriage — and divorce. The substantive conditions of

marriage (in French conditions de fond) are generally divided in categories, categories varying

from one author to the next. Pineau divides them as to natural and sociological conditions, 43

while Castelli and Goubau write about physiological, psychological and sociological
conditions.** Physiological conditions of marriage are less important than they used to be.
Indeed, the difference of sex of the spouses was the principal physiological condition, a
condition no longer relevant today. The psychological conditions encompass elements such as
the consent of the spouses and the consent of the parents when required, and their correlative

issues (error, threats, and more). The existence of a previous marriage and impediments to

marriage (prohibited degrees) are examples of sociological conditions.'*> Age is sometimes
included in physical conditions, other times in sociological conditions, but it definitely is a
substantial condition of marriage. The substantive law of marriage is a matter of federal powers
and so is the termination of the marriage bond. Divorce is a matter regulated by the federal
parliament, but only the aspects related to the union itself, or the status and ancillary relief.
However, the Federal government does not have power over the consequences of a divorce on
property. As such, the breakdown of the marriage and corollary relief, such as spousal support
orders, are dealt with in the Divorce Act. Sections of the Divorce Act targeting parents rather than
spouses will be mentioned in the next chapter. What, then, is left to the provinces in terms of

regulation of conjugal relationships in private law? In short, quite a lot.

142 See Summary, SC 2015, ¢ 29.
143 Pineau & Pratte, supra note 12 at 37 ff.
144 Castelli & Goubau, supra note 19 at 24-53.

145 5 5 Federal Law—Civil Law Harmonization Act, No 1, SC 2001, ¢ 4. Also, bigamy and polygamy are criminal
offences in Canada. The Criminal Code refers to these offences as ‘Offences to Conjugal Rights’. See sections 290
to 295, Criminal Code ((RSC, 1985, c C-46).
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While the provinces do not have legislative powers over substantive conditions — or
essential validity — of marriage and divorce, they nonetheless retain most of the regulation of
conjugal relationships. Sections 92(12) and 92(13) of the Constitution Acts respectively give the
provincial legislatures powers, over the solemnization or marriage, and property and civil rights
in the province. As such, provinces have the power over what is called the formal requirements
to marriage (in French conditions de forme). They also have powers over matters relating to
property. Concretely, the provincial powers materialize into rules about the solemnization of
marriage or the ceremonial requirements, proof of marriage or evidentiary requirements, nullity
of marriage to the extent it is not about essential conditions (conditions de fond), effects of
marriage between spouses during the relationships, rules about division of property, support and
more. The Code regulates the content of the relationships of spouses between one another, and to
a limited extent, some interactions with third parties. Family law in the Code, when it comes to
conjugal unions, only includes couples meeting formal requirements. However, the couple is
regulated through other statutes. Thus, conjugal relationships in Quebec caught in the middle of a
complicated interplay between federal law and provincial law, in addition to private law, public

law and social law. Indeed, when it comes to federal law, for example in the Income Tax Act,*4®

t,148

the Citizenship Act'*’ or the Employment Insurance Act,'*® the law applies or includes couples

regardless of their fulfillments of formal requirements. Cohabitation or other qualities of

relationships produce effects. The same phenomenon materializes in provincial law.'*° Yet, only
formal relationships (or de jure relationships) are part of Book 2 ‘The Family’, titles 1 and 1.1.
Conflicting messages about who is a ‘couple’ in law are sent to Quebecers. In most interactions
the citizens have with law, he or she is lead to believe his or her union is equivalent to marriage.
While the symbolic charge of the Code is high, the Code addresses a limited number of issues.
They are nonetheless fundamental as rules found in the Code regulate the interaction between the
spouses themselves. Articles 365 to 521.19 CCQ contain the regulatory framework for de jure

146 RSC 1985, ¢ 1 (5" Supp). See also CRA’s form RC65 Marital Status Change.
147 RSC 1985, ¢ C-29. See section 5.
148 SC 1996, ¢ 23. See section 23.1(1).

149 For a complete list of provincial statutes including couples on other basis than the fulfillment of formalities, see
Conseil du Statut de la Femme, Avis. Pour une véritable protection juridique des conjointes de fait, Quebec, Conseil
du Statut de la femme, May 2014 at 7-12.
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unions in the Code. In Quebec, the structure of the Code addressing conjugal relationships is as

follow:

LIVRE 2 DE LA FAMILLE BOOK 2 THE FAMILY
Titre 1 — Du mariage Title 1 — Marriage

Titre 1.1 — De I’union civile Title 1.1 — Civil Union

The Civil Code of Québec now knows only two kinds of unions for family law one™ purposes: the
marriage and the civil union. Like marriage, civil union is open to both heterosexual and non-
heterosexual couples. The titles contain these chapters, chapter representing matters regulated by
the Code:

Titre 1 — Du mariage Title 1 — Marriage

Chapitre | — Du mariage et de sa célébration Chapter | — Marriage and solemnization of marriage
Chapitre Il — De la preuve du mariage Chapter Il — Proof of marriage

Chapitre 111 — Des nullités de mariage Chapter I11 — Nullity of marriage

Chapitre IV — Des effets du mariage Chapter 1V — Effects of marriage

Chapitre V — Des régimes matrimoniaux Chapter V — Matrimonial regimes

Chapitre VI — De la séparation de corps Chapter VI — Separation from bed and board
Chapitre VII — De la dissolution du mariage Chapter VII — Dissolution of marriage

Titre 1.1 — De ’union civile Title 1.1 — Civil union

Chapitre | — De la formation de I’union civile Chapter | — Formation of civil union
Chapitre Il — Des effets civils de I’union civile Chapter Il — Civil effects of civil union
Chapitre I11 — De la nullité de I’union civile Chapter I11 — Nullity of civil union

Chapter IV — De la dissolution de ’union civile Chapter IV — Dissolution of civil union

One rapidly realizes only formal unions are part of the Code, or what the scholarship refers to as
de jure unions in opposition to de facto unions. Yet according to numbers provided by the
Chambre des notaires du Québec 37.8% of all couples in the province of Quebec are in a de facto
union.?®® As such, almost half of the couples are left out of ‘The Family’ of the Code. What is
regulated by the Code? The Civil code regulates the formation of de jure unions (2.1.1). It
addresses the formal conditions of marriage (solemnization), their effects (2.1.2) and their
dissolution (2.1.3).

150 Chambre des notaires, Tableau recapitulative 2011 based on Statistics Canada, 2011:
http://uniondefait.ca/conjointsdefait-tableaucomparatif.php
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2.1.1 Formal Conditions

Formal conditions are generally divided in two categories'®!: the formal conditions prior

to the de jure union and the formal conditions related to the solemnization of the formal union.
The principal formal condition prior to marriage is the publication of the marriage. Marriage
being a public contract'®?, it needs to be, amongst other things, properly advertised. The
requirements under the Civil Code of Québec for the publication of the marriage are found at
articles 368 to 372 CCQ and in the Rules respecting the solemnization of civil marriages and
civil unions.*® The publication shall be made using a form found in the schedules of this

regulation. It shall contain the name and domicile of each future spouse, their date and place of

birth, and be confirmed by a witness.'>* Further, the publication “shall be effected by means of a

notice posted up, for 20 days before the date fixed for the marriage, at the place where the
marriage is to be solemnized”.*> The formal union then has to be solemnized within three

months following the last day of the publication.'®® There are two exceptions to the publication
requirements. The first one concerns civil union spouses that want to marry. No publication is
necessary as per 368(2) CCQ given the publication already happened before their civil union.
After all, the function of the publication -- allowing interested persons to oppose the
solemnization of marriage -- was fulfilled at the time of the civil union and it does not appear
relevant to do it twice. The second exception is found in article 370 CCQ: “[t]he officiant may,
for a serious reason, grant a dispensation from publication™. It is unclear what would constitute a

‘serious reason’. For example, Castelli and Goubau suggest it could be helpful for people

considered married by their families and friends while they are not.*>” Tétrault highlights two

151 While the Code does not draw such a distinction, a vast majority of scholars adheres to it. See, Pineau & Pratte,
supra note 12 at 37 and ff; Castelli & Goubau, supra note 19 at 54 and ff; Michel Tétrault, Droit de la famille. Le
mariage, [ 'union civile et les conjoints de fait: Droit, obligations et conséquences de la rupture (Cowansville:
Editions Yvon-Blais, 2010) at 38 and ff [Tétrault, rupture].

152 See the wording of art 365 CCQ.
153 CQLR ¢ CCQ, r 3.

154 Art 369 CCQ.

155 Art 368 CCQ.

15 Art 371 CCQ.

157 Castelli & Goubau, supra note 19 at p 55. Case law does not help clarifying the concept, see Houle v Directeur
de I'Etat civil, 2014 QCCS 658 (CanLll).
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other examples: serious illness with imminent death or moving abroad.*® Documentation
intended to the officiant highlights motives must be moral or humanitarian.*>® The publication of
marriage or civil union'® is the principal formality preceding the solemnization of the union.
Scholars are rightly critical of this system of publication; it has important limits. Indeed, as
Pineau highlights, the marriage could be celebrated away from the future spouses domicile, the
publication would then be quite useless in the community.'® The publication mechanisms are

archaic to say the least. Modifications to this publicity system have been enacted in An Act to

amend various legislative provisions to better protect persons in 2016.6? The publication
should, in a near future, be made on the website of the registrar of civil status. There was another
formal condition prior to marriage, but is has been removed from the Code by the same Act.
Before 2016, the officiant had to inform the future spouses “of the advisability of a premarital

medical examination”.163

Finally, the place where the marriage will be solemnized is relevant as it could have
impacts on what laws apply to the union. As such, some scholars add the place where the
marriage is solemnized as a formal conditions preceding marriage.'%* The place of solemnization
is relevant as it has an important influence on the formal requirements and the effects of the
marriage. As per article 3088(2) CCQ, the marriage “[w]ith respect to its formal validity, [...] is
governed by the law of the place of its solemnization or by the law of the State of domicile or of
nationality of one of the spouses”.®® The place of solemnization can be important to identify the

matrimonial regime of the spouses, as it is the last resort to identify the law that applies to the

158 Tétrault, supra note 124 at 98.

159 Guide du célébrant, Directeur de I’Etat civil du Québec, 2014: http://www.etatcivil.gouv.gc.ca/publications/FO-
14-10%20Guide%20du%20celebrant.pdf

160 Civil union is subject to the same rules, see art 521.3(2) CCQ.

161 pineau & Pratte, supra note 12 at 86.

1625 6, SQ 2016, ¢ 12 states: “Publication shall be effected by means of a notice posted, for 20 days before the date
fixed for the solemnization of the marriage, on the website of the registrar of civil status”

163 Art 368(2) CCQ

164 Benoit Moore, “Fascicule 14 — Formation du mariage”, Jurisclasseur Québec — Personnes et famille, December
9, 2015.

165 Art 3088(2) CCQ.
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spouses.'® Theses conditions have all been imported to the civil union regime. However, when

it comes to formal conditions during the solemnization of the marriage or civil union, there are

small differences between the two institutions.

Formal requirements during the solemnization of de jure unions pertain to the officiant

and the solemnization in itself. Article 366 CCQ specifies who is a competent officiant:

Sont des célébrants compétents pour célébrer les
mariages, les greffiers et greffiers-adjoints de la Cour
supérieure désignés par le ministre de la Justice, les
notaires habilités par la loi a recevoir des actes notariés
ainsi que, sur le territoire défini dans son acte de
désignation, toute autre personne désignée par le
ministre de la Justice, notamment des maires, d'autres
membres des conseils municipaux ou des conseils
d'arrondissements et des fonctionnaires municipaux.

Le sont aussi les ministres du culte habilités a le faire
par la société religieuse a laquelle ils appartiennent,
pourvu qu'ils résident au Québec et que le ressort dans
lequel ils exercent leur ministeére soit situé en tout ou
en partie au Québec, que l'existence, les rites et les
cérémonies de leur confession aient un caractére
permanent, qu'ils célébrent les mariages dans des lieux
conformes a ces rites ou aux régles prescrites par le
ministre de la Justice et qu'ils soient autorisés par ce
dernier.

Les ministres du culte qui, sans résider au Québec, y
demeurent temporairement peuvent aussi étre autorisés
a y célébrer des mariages pour un temps qu'il
appartient au ministre de la Justice de fixer.

Sont également compétentes pour célébrer les
mariages sur le territoire défini dans une entente
conclue entre le gouvernement et une communauté
mohawk les personnes désignées par le ministre de la
Justice et la communauté.

Every clerk or deputy clerk of the Superior Court
designated by the Minister of Justice, every notary
authorized by law to execute notarial acts and, within
the territory defined in the instrument of designation,
any other person designated by the Minister of
Justice, including mayors, members of municipal or
borough councils and municipal officers, is competent
to solemnize marriage.

In addition, every minister of religion authorized to
solemnize marriage by the religious society to which
he belongs is competent to do so, provided that he is
resident in Québec, that he carries on the whole or
part of his ministry in Québec, that the existence, rites
and ceremonies of his confession are of a permanent
nature, that he solemnizes marriages in places which
conform to those rites or to the rules prescribed by the
Minister of Justice and that he is authorized by the
latter.

Any minister of religion not resident but living
temporarily in Québec may also be authorized to
solemnize marriage in Québec for such time as the
Minister of Justice determines.

In the territory defined in an agreement concluded
between the Government and a Mohawk community,
the persons designated by the Minister of Justice and
the community are also competent to solemnize
marriages.

Article 366 has been interpreted broadly. Indeed, anybody can be an officiant — for a civil union
or civil marriage obviously — as long as he or she submits a Request for the Designation of an
Officiant of a Marriage or Civil Union (SJ-893A).1%" For religious marriages, ministers of

religion are competent to solemnize marriage, as long as their religious society and the Minister

166 Art 3089(2) CCQ.

167 See: hittp://www.justice.gouv.gc.ca/english/formulaires/mariage/celebrant-a.htm February 1 2016
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of Justice have authorized them. A religious marriage necessarily entails civil effects, but this
basic principle has been challenged in court.*%8 Before the solemnization, article 373 of the CCQ
asserts that the “officiant ascertains the identity of the intended spouses, compliance with the
conditions for the formation of the marriage and observance of formalities prescribed by law”.
The officiant verifies the spouses are free from any prior bond of marriage or civil union'®® and
make extra verifications if the spouses are minor. The officiant can then proceed with the

solemnization of the marriage or the civil union.

Marriage should be contracted in front of witnesses and openly.l’® As such, the
solemnization of the marriage must be public. Depending of the kind of officiant (e.g. religious,
clerk, friend of the family), the place where the union is solemnized will vary. For example,

t,171

while a marriage in front of a clerk must take place in cour one in front of a minister of

religion must be solemnized in places conform to the rituals of the religion*’> and those
solemnized by a friend can be solemnized “in any other place agreed upon by the intended

spouses. That place shall be in keeping with the solemn nature of the ceremony and be laid out
for that purpose”.}’® Depending on the place where the marriage is solemnized, special

requirements might have to be fulfilled.1’* Obviously, the spouses must be present to the

176

ceremony.1’® The officiant then requests and receives their consents to marry,'’® after he or she

188 Droit de la famille — 16244, 2016 QCCS 410. See also Michel Morin & Alain Roy, “La célébration du mariage
doit respecter les prescriptions du Code civil du Québec qu’elle revéte ou non un caracteére religieux”, Opinion,
available here: http://michelmorin.openum.ca/blogue/2016/04/05/la-celebration-du-mariage-doit-respecter-les-
prescriptions-du-code-civil-du-quebec-quelle-revete-ou-non-un-caractere-religieux-

6/celebration_mariage et regles obligatoires ccg alain_roy michel _morin rev3/. See also
http://www.lapresse.ca/actualites/201602/03/01-4947044-remise-en-cause-des-consequences-civiles-des-mariages-
religieux.php?utm_categorieinterne=trafficdrivers&utm _contenuinterne=envoyer cbp

169 Note there is an exception for people in a civil union deciding to marry: art 373 CCQ.
170 Art 365 CCQ.

1 Art 365(1) CCQ. Some exceptions are listed in sections 4 and 5 of the Rules respecting the solemnization of civil
marriages and civil unions, (Civil Code of Québec (1991, ¢ 64, s 376; 2002, c 6, s 25)).

172 Art 365(2) CCQ.

173 3 3, Rules respecting the solemnization of civil marriages and civil unions, (Civil Code of Québec (1991, ¢ 64, s
376; 2002, ¢ 6, s 25)).

174 See Rules respecting the solemnization of civil marriages and civil unions, (Civil Code of Québec (1991, c 64, s
376; 2002, ¢ 6, s 25)).

175 Pineau, supra note 12 at 93; Castelli & Goubau, supra note 19 at 59.
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read to the spouses their obligations. Indeed, according to article 374(2) of the Civil Code of

Québec the officiant reads articles of the Code during the ceremony. Here are the articles that

have to be read to the spouses and the witnesses:

392. Les époux ont, en mariage, les mémes droits et les
mémes obligations.

Ils se doivent mutuellement respect, fidélité, secours et
assistance.

Ils sont tenus de faire vie commune.

392. The spouses have the same rights and obligations
in marriage.

They owe each other respect, fidelity, succour and
assistance.

They are bound to live together.

393. Chacun des époux conserve, en mariage, son nom;
il exerce ses droits civils sous ce nom.

393. In marriage, both spouses retain their respective
names, and exercise their respective civil rights under
those names.

394. Ensemble, les époux assurent la direction morale et
mateérielle de la famille, exercent l'autorité parentale et
assument les taches qui en découlent.

394. The spouses together take in hand the moral and
material direction of the family, exercise parental
authority and assume the tasks resulting therefrom.

395. Les époux choisissent de concert la résidence
familiale.

En l'absence de choix exprés, la résidence familiale est
présumée étre celle ou les membres de la famille
habitent lorsqu'ils exercent leurs principales activités.

395. The spouses choose the family residence together.

In the absence of an express choice, the family
residence is presumed to be the residence where the
members of the family live while carrying on their
principal activities.

396. Les époux contribuent aux charges du mariage a
proportion de leurs facultés respectives.

Chaque époux peut s'acquitter de sa contribution par
son activité au foyer.

396. The spouses contribute towards the expenses of the
marriage in proportion to their respective means.

The spouses may make their respective contributions by
their activities within the home.

Interestingly enough, no mention of the matrimonial regime or the family patrimony is made to
the spouses. Only the general duties are contemplated and not a word is said on the financial and
mandatory effects of the union. Following these procedures, the officiant declares the spouses
married and fulfills his obligations towards the registrar of civil status. The spouses are then

married.

Some differences exist for civil unions. Quebec’s legislature included civil unions in the

Code through An Act instituting civil unions and establishing new rules of filiation!’” and

legislated on the substance of the union. Whether this was constitutional or not has been

176 Art 374(1) CCQ.
177 5Q 2002, ¢ 6.
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debated,'’® given the powers of the federal legislature over marriage and divorce. Civil union
was introduced in the Code in 2002, discussed in further detail below. A civil union may take
place between two persons of the same or opposite sex, of at least 18 years old.>”® Spouses that
were previously married or united by a bond of civil union, except if dissolution or divorce
happened or if they marry to one another, cannot contract it. The formality requirements are the
same, with necessary modifications.’®® A similar statement could be done for the effects of
marriage and civil union. De jure unions largely entail the same legal effects, and this is what the

next subsection explores.

2.1.2 Effects

Marriage has various effects. First, most of the mandatory effects are now found under
the fourth chapter of the first title of the second book of the Code (articles 391 and ff). Chapter

four is divided in four sections:

Chapitre 1V - Des effets du mariage Chapter 1V - Effects of marriage
Section I- Des droits et des devoirs des époux Section I- Rights and duties of spouses
Section II- De la residence familiale Section I1- The family residence
Section 111- Du patrimoine familial Section 111- Family patrimony

8. De la constitution du patrimoine familial 8. Establishment of patrimony

8. Du partage du patrimoine familial 8. Partition of patrimony

Section 1V- De la prestation compensatoire Section 1VV- Compensatory allowance

Marriage and civil union have the same effects. 8! Effects of marriage materialize as rights,
obligations and duties for the spouses. These rights, obligations and duties are the same for both
spouses. Indeed, article 392 CCQ states: “the spouses have the same rights and obligations in
marriage”. This is also true of civil union spouses as per article 521.6(1) CCQ. Second, the fifth
chapter is also about effects of marriage, but a distinction is made between this chapter and the
fourth given the fact that some effects found in chapter five are not mandatory. Indeed, when it

comes to the effects found in chapter four “[i]n no case may spouses derogate from the

178 Cyr, “La conjugalité”, supra note 107 at 193; Christopher B Gray, “‘The Essence of Marriage’: The Very Idea;
Reflection on H. Cyr” (2004) 34:3 RGD 493.

179 Art 521.1 CCQ.
180 521.3(2) CCQ; Pineau & Pratte, supra note 12 at 521.
181 See article 521.5 CCQ and more generally Book 2, Title 1.1, Chapter 1.
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provisions of this chapter, whatever their matrimonial regime”.28? For de jure unions, the
mandatory effects include both pecuniary and non-pecuniary effects. Effects can be either
patrimonial or extra-patrimonial. A patrimonial right is defined as a “[r]ight that is susceptible of
pecuniary evaluation and has been appropriated so as t